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The JOURNAL, in this issue, and in the 
June issue as well, is honored to expand 
and present a group of articles from the 
National Symposium series dealing with 
“Scientific Proof and Relations of Law and 
Medicine” (2nd Series). The Symposium 
contains fifty or more studies prepared by 
legal and medical scholars on problems of 
joint interest to the two professions, and it 
is the intent of the effort to muster up legal 
and scientific learning relevant to various 
types of problems which need illumination from 
both sources for their proper solution. The 
scientific writers have undertaken, under 
editorial direction, to prepare their studies 
in a basic style comprehensible to lawyers, 
without, however, any sacrifice of scientific 
authority. 

The new Symposium is a continuation of 
the first series, published in 1943 by leading 
law reviews and medical journals. As be- 
fore, the general editor of the Symposium is 
Hubert Winston Smith, at that time a Re- 
search Associate on the faculties of Harvard 
Law School and Harvard Medical School, 
and who presently holds an appointment, 
under the Distinguished Professorship 
Fund, as Professor of Legal Medicine in 
the University of Illinois affiliated with the 
College of Law and the College of Medicine. 
The distinguished Symposium contributors 
to this issue, include: 

Dr. Henry H. Kessler whose “Pathologi- 
cal and Physiological Processes Following 
Injury” follows Professor Smith’s Preface, 
is the well-known author of “Accidental 
Injuries.” A graduate of Cornell University 
Medical College in 1919 and the holder of 
a Ph. D. from Columbia, Dr. Kessler gave 
the Hunterian Lecture in London in 1935, 
and was the official delegate of the United 
States at the International Congress of In- 
dustrial Accidents held in Budapest in 1928, in 
Geneva in 1931, in Brussels in 1935, and in 
Frankfort in 1938. He was the rehabilita- 
tion advisor to the Parliamentary Commis- 
sion on Rehabilitation in London in 1939. 
Having attained the rank of Captain in the 
USNR during the recent war, he now is at- 
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tending Orthopedic Surgeon at the Hospital 
and Home for Crippled Children, Newark City 
Hospital, Newark Beth Israel Hospital and 
Hasbrouck Heights Hospital. 

Dr. Joseph Barr, who collaborated with 
Dr. W. M. Craig, in preparing ‘“Medico-legal 
Aspects of Ruptured Intervertebral Disks” 
is from Boston (Massachusetts General 
Hospital and the Harvard Medical School), 
and during the war, as a Captain in the 
Medical Corps of the Navy, was the Chief 
of Orthopedic Surgery at the National Na- 
val Medical Center. Dr. Craig who attained 
the rank of Rear Admiral in the Naval Service 
has also retired from active duty and is 
Professor of Neurosurgery at the University 
of Minnesota and Chief of Neurosurgery at 
the Mayo Clinic. 

The author of “An Administrator Explains 
Some Medical Problems in Workmen's 
Compensation”, Miss Ruth A. Yerion, holds 
an L.L.B. from Yale University Law School 
and is a member of the New York Bar. 
Having worked previously as a Research 
Assistant at Yale University Law School 
and as an investigator into Workmen's 
Compensation Administration for the Com- 
monwealth Fund, she is expertly qualified 
to handle the subject she has so ably edited. 


In the June issue of the JOURNAL, Dr. 
Frank R. Dutra’s article “Personal Identifi- 
cation and Cause of Death from Skeletal 
Remains”, punctuated with many explana- 
tory photographs and drawings, will be fea- 
tured as the Symposium selection for that 
issue. Dr. Dutra, who holds a research ap- 
pointment in Legal Medicine in the Depart- 
ment of Legal Medicine at Harvard Medical 
School, under the sponsorship of the Rocke- 
feller Foundation, is currently a Captain in 
Medical Corps of the U. S. Army. 

Readers who are interested in procuring 
a master index containing citations to the 
studies published in both the first and sec- 
ond series of “Scientific Proof and Rela- 
tions of Law and Medicine” may do so by 
sending twenty cents in currency or stamps 
tc Professor Smith, Editor, 310 Altgeld 
Hall, University of Illinois, Urbana, Illinois. 
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INTERACTIONS OF LAW 


AND 


SCIENCE 


By HUBERT WINSTON SMITH, A. B., M. B. A., L. L. B., M. D. 


A Preface to the Symposium on Scientific Proof and Relations of Law and 
Medicine (2nd series) by the General Editor of 
the Symposium Series. 


\ R. JUSTICE HOLMES confessed, in 

one of his opinions, that in explaining the 
genesis of a rule of law “A page of history is 
worth a volume of logic.” He did not make 
the error of confusing understanding with 
justification: for him the role of history was 
to illuminate the forward path of law rather 
than to enforce allegiance to an outworn 
creed... With the penetrating discernment 
of a social prophet, he declared that “An 
ideal system of law would draw its postulates 
and its legislative justification from science.” ? 
Years later, in a memorable address to mem- 
bers of the New York Academy of Medicine, 
Mr. Justice Cardozo painted a bold and in- 
triguing picture of “What Medicine Can Do 
for Law.” ® 


No well informed person contends that 
law can forsake the history of its own ex- 
periments and experiences; the real ques- 
tion is whether modern law and science can 
be brought into interactions which might 
spell a renaissance for both. 


If science is the father of truth, then 
surely law must be its mother, ready to be 
impregnated with the vital germ, to nourish 
the embryo and bring it to birth. 

In the age of Scientific Jurisprudence, 
law will gain new authority by deriving its 
tules and statutes from social data care- 
fully collected; it will welcome illumination 
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from cognate fields of learning to guide its 
formation of value judgments; historical 
rules will be put to the test of current 
utility; the pure introspectionist will have 
to move over for the inductive scholar and 
the functionalist; psychiatric criminology 
will lead to radical reform of our criminal 
law; behavior problems will be studied in 
law schools and a new type will appear on 
the scene, trained to function as a social 
clinician. Law will aid men of medicine 
and of science to extend the social effects 
of their discoveries, to eradicate certain 
diseases, to help cure the wide-spread dis- 
turbances of physical and mental health 
which now spring from socio-economic mal- 
adjustments. Between law and science the 
whole fabric »f society may be spun anew. 


These vital cooperations must be nurtured 
by joint programs of law schools and medi- 
cal school; by purposeful cooperation of 
physician and scientist with members of the 
bar and bench. In the medical college the 
old lectures in medical jurisprudence must 
give way to an audacious program in Legal, 
Social and Industrial Medicine dedicated to 
systematic study of socio-legal-economico- 
scientific problems. 


The time is gone when law and science 
might continue to expand their authority 
while pursuing mainly a course of intellec- 
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tual isolationism. The survival and security 
of man, and his hopes of happiness, depend 
upon the successful quest of social synthesis. 


Every social order is made up of illumina- 
tors, prime movers and followers. The hope 
of a stable and equitable society depends 
upon proper relations between all three; the 
prospects of social evolution may well de- 
pend upon the readiness of the illuminators 
and prime movers to exercise their great 
powers as trustees for the benefit of all. 


The challenge of our times is to secure 
maximum illumination in advance of action; 
to strengthen fact-finding mechanisms and 
to protect the purity of proof; to bridge the 
old gulf between illuminator and prime 
mover; to lay the ghosts of antipathy and 
aloofness which separate men and estrange 
them. Here, too, lies the challenge for those 
who would join the ranks of the army Mr. 
Justice Holmes saw assembling to march in 
the cause of Scientific Jurisprudence! 


The law is both a reflective and a reflected 
science. If there is anything which needs 
constant renovation it is the law. It needs 
extrinsic criticism to rescue it from his- 


torical errors and the obsolescence brought 
by time. To maintain its authority in an 
age of skepticism and science, it must main- 
tain communion with science and, indeed, 
with all of life. 


It is true that the present Symposium covers 
but a limited segment of the problems in 
which science and law have a common stake. 
But for that no apology is required. No 
man can say what might be done to bring 
the learning and experience of one great 
discipline to the aid of another. Areas of 
common interest have first to be demar- 
cated: Juxtaposition of ideas leads to ap- 
position and finally to active interaction. 
The present Symposium is devoted largely to 
problems of joint interest to law and to 
medicine; the same rationale may as readily 
be applied to relations of law and other dis- 
ciplines. The participating authors have 
spoken with such clarity and authority that 
their contributions have been simultaneously 
acceptable to a legal and a scientific journal. 
They have thus demonstrated the continuity 
of truth, and that law and science may both 
profit from concerted efforts to develop still 
broader forms of cooperation. 


FOOTNOTES 


1“T look forward to a time when the part 
Played by history in the explanation of dogma 
shall be very small, and instead of ingenious 
research we shall spend our energy on a study 
of the ends sought to be attained and the rea- 
sons for desiring them."’ (An address, Jan. 8, 
1897) Harvard Law Review 10: 457. 


2? Learning and Science (speech at a dinner of 
the Harvard Law School association in honor 


of Professor C. ©, Langdell, June 25, 1895) 
Speeches by Oliver Wendell Holmes, Boston, 
Little, Brown & Co., 1918, at p. 68. 

3 When he gave the address on Nov, 1, 1928, 
Justice Cardozo was still Chief Judge of the 
Court of Appeals of New York. Printed in 
Law and Literature (and other essays and ad- 
dresses) by Benjamin N. Cardozo, New York, 
Harcourt, Brace and Co., Inc., 1931, at p. 70. 


—_— i 


Where Lawyers Fail 


“If you wish to dwarf yourself and make yourself and make your legal exertions 
amount to zero, confine yourself to State law. You will certainly succeed. A 
lawyer to be anything must enlarge his view by reading, and above all, by think- 


ing.”—Joel Prentiss Bishop. 


“Out of the Ages” 


“The commands of justice and law are three in number: first, that every man 
should live honestly, so far as he himself is concerned; second, that he should 
not do wrong or injury to another; third, that he should give to each one that 
to which he is entitled.”—Las Siete Partidas (1256-1265 A. D.) 
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MEDICO-LEGAL ASPECTS 
OF 
RUPTURED INTERVERTEBRAL DISKS: 


By JOSEPH S. BARR, Captain, (MC) USNR and 
WINCHELL M. CRAIG, Rear Admiral, (MC) USNR 


LTHOUGH scattered case reports occur 

as far back as 1896, it was not until 1934 
that it was recognized that ruptured inter- 
vertebral disks are a frequent cause of sciatic 
pain* and backache. The literature on the 
subject has become voluminous. It is fair 
to say that there are still many unknown 
and disputed factors which remain to be 
elucidated concerning the clinical manifesta- 
tions of intervertebral disk lesions and there 
is a marked scarcity of articles on their 
medico-legal aspects. 


However, it is now generally recognized 
that intractable “sciatic” pain in otherwise 
healthy people is very often due to pressure 
of a displaced fragment of disk tissue on a 
nerve root; that such lesions may be caused 
by trauma (i. e., an injurious stimulus) and 
that proper treatment results in complete 
relief of symptoms in the majority of cases. 


Anatomy 


The normal vertebral column (spine, back- 
bone) extending from the base of the skull 
to the pelvis, is a flexible mechanism con- 
sisting of rigid bones separated from each 
other by elastic flexible intervertebral disks.’ 
The disks serve to allow mobility of the 
spine, to cushion the central nervous system 
from trauma and to transmit the superin- 
cumbent body weight from one vertebra to 
another. The disks in the lower back are 
wider than those above and are, of course, 
subjected to greater stress and strain. Each 
disk, which acts like an elastic rubber washer, 
is firmly attached to the two vertebrae be- 
tween which it lies. The central portion of 
each disk is composed of a gelatinous sub- 
Stance called the nucleus pulposus. This is 
encircled and contained under pressure by 

*The opinions or assertions contained herein 
are the private ones of the writers, and are not 
to be construed as official or as reflecting the 


Views of the Navy Department or the Naval 
Service at large. 


1 Footnotes appear on page 268. 
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INTERVERTEBRAL DISKS 


a ring of dense elastic tissue called the 
annulus fibrosus. 


The vertebral column in the cervical re- 
gion (neck) is curved anteriorly (forward), 
in the dorsal region (upper back) it is curved 
posteriorly (backward), while in the lumbar 
area (lower back) it is curved anteriorly. 


Motions of the Vertebral Column 


Without a flexible strong back man would 
be greatly handicapped. Motions of the 
cervical spine allow the head to be turned 
and tilted in any direction to accommodate 
proper vision, hearing, etc. Motion in the 
dorsal spine consists chiefly in rotation. 
There is some motion in flexion and exten- 
sion but practically no side bending is pos- 
sible in this segment of the spine. In the 
lumbar region flexion, extension, and side 
bending are normally free but rotation is ab- 
sent or minimal. These variations in mobil- 
ity are due to differences in the architecture 
of the vertebrae, their articulations* with 
each other and the intervertebral disks be- 
tween them! 


The disks in the lumbar region are sub- 
jected, in the course of normal activities, to 
forces of surprising magnitude. Thus, lift- 
ing a heavy object is possible only because 
the trunk muscles fix the spine so that it 
cannot bend. In fixing the spine the mus- 
cles, by their contraction, transmit compres- 
sion forces to the intervertebral disks, 
Furthermore, in the act of lifting, a leverage 
farce is transmitted to the spine which de- 
pends on the size of the weight and on its 
distance from the vertebrae. The compres- 
sive force exerted on the lower lumbar verte- 
brae and on the intervertebral disks during 
normal activities may exceed 1,000 pounds. 
These compressive strains are repeated day 
after day, with every body motion and con- 
stitute the normal wear and tear to which 
the intervertebral disks are exposed. 
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Pathology*—Schmorl’s Nodule 


Pathologists have found by examination 
of autopsy specimens that small nodules may 
be found about the periphery of interverte- 
bral disks without apparently causing any 
symptoms. Occasionally the nodule protrudes 
into the adjacent vertebra. In such instances 
it may be visible by X-ray. This is usually 
referred to as a Schmorl’s nodule. These 
nodules of disk tissue which protrude into 
the vertebral bodies are apparently usually 
congenital® in origin. They may occur as 
the result of trauma (i. e., an injurious stim- 
ulus), particularly if there has been a frac- 
ture of the vertebrae, thus weakening it 
sufficiently to permit the disk tissue to herni- 
ate into it. Symptoms in such cases are 
usually limited to backache, local in char- 
acter, and limited in duration to a few weeks 
or months. Recovery is usually spontane- 
ous, but may be aided by use of a brace, 
exercises and physiotherapy. Operative in- 
terference is rarely necessary. 


Posterior protrusions of the intervertebral 
disks into the spinal canal* apparently are 
of two types: (a) Small nodules, congenital 
in origin, of no clinical significance. (b) 
Larger herniations which appear to be due to 
trauma, congenital weakness, degenerative 
changes or a combination of these three fac- 
tors. The disk tissue which is displaced 
may be completely or partially detached 
from the disk and on microscopic examina- 
tion is found in some cases to be nucleus 
pulposus, in others it is a fragment of annulus 
fibrosus, in still others, elements of both tis- 
sues are found, 


These herniations or disk ruptures are not 
tumors, but normal tissue which has become 
displaced. Rupture may occur at any of the 
disks but in only two areas is rupture com- 
mon. One is the mid-cervical spine (neck 
region), the other is the low lumbar region 
(low back area). Such lesions occurring in 
the cervical spine produce symptoms of stiff 
neck, pain in the arms, numbness of the 
fingers and occasionally paralysis of the 
legs." These lesions are relatively rare and 
they will not be discussed further. 


Rupture of the intervertebral disks in the 
lumbar region is frequent and is of great 
medico-legal importance as it occurs most 
commonly among active young or middle 
aged men. The most frequent site of the 
rupture is at the lumbosacral disk or the one 
just above it (i. e., between the sacrum ° and 
the 5th lumbar or between the 4th and 5th 
lumbar vertebrae). Apparently, at least 90% 
of all proven disk ruptures occur at these 
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two disks, approximately equally divided 
between them. 


Pain and Ruptured Intervertebral Disk 


The normal adult intervertebral disk has 
neither blood nor nerve supply. The usual 
stress and strain thrown upon the disks, 
therefore, causes no pain. When the dense 
outer envelop of disk tissue (the annulus 
fibrosus) becomes weakened and the disk 
bulges posteriorly to an abnormal degree, it 
first comes in contact with the posterior 
longitudinal ligament. This ligament con- 
tains nerve endings and so pain is produced, 
usually in the form of local backache. 

As the protrusion enlarges more severe 
symptoms are produced by direct pressure 
of the disk tissue upon nerve roots in the 
spinal canal. The nerve roots most com- 
monly affected are the 4th and 5th lumbar 
and Ist sacral. As these three roots go to the 
sciatic nerve, the predominant symptoms 
are of pain referred to the low back, buttock, 
posterior thigh, and calf, i. e., “sciatic pain.” 

There is a formidable list of injuries, de- 
formities, and diseases which have been 
shown to cause “sciatic” pain—and included 
in the list is the ruptured interVertebral disk. 
It should constantly be borne in mind that 
“sciatica” is a symptom, that it may be due 
to many different causes, and, therefore, that 
“sciatica” and ruptured intervertebral disk 
are not synonyms any more than “sciatica” 
and “slipped sacro-iliac” are synonyms. 


The Problem of Indentification 


1. Usual Histories Elicited in Cases of 
Ruptured Disk 


(a) Case I. J. M., age 32, a well-developed 
muscular laborer, was lifting one end of a 
heavy bale of cloth (300 Ibs.) when he felt 
something “snap” in his back and was un- 
able to straighten up or continue work. He 
had immediate back pain and was treated 
by adhesive strapping, bed rest, and dia- 
thermy.® The clinical diagnosis was muscu- 
lar low back strain. His back pain subsided 
in the course of 3 weeks and he was then 
able to resume work but felt that his back 
was still weak and he avoided heavy lifting. 
Two months later, without any known im- 
mediate cause he began to feel pain in his 
left buttock which, beginning insidiously, 
rapidly increased in severity. It radiated 
down the back of his thigh and the lateral 
calf to the outer side of the ankle and felt, 
he stated, “deep inside.” At first he could 
obtain relief by lying down but later the pain 
became continuous with exacerbations when 
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he coughed, sneezed, or strained to have a 
bowel movement. He found that he could 
not stand erect in a normal position. His body 
was bent forward and toward the right. 
He walked carefully, with a limp, favoring 
the left leg. 


After consulting many physicians and try- 
ing many remedies without relief he was 
finally admitted to the hospital for study 
and treatment. After careful clinical study 
and appropriate laboratory tests, a diagnosis 
of ruptured intervertebral disk was made. 
At operation, a large loose fragment of rup- 
tured disk was found on the left side at the 
lumbosacral disk, pressing on the left Ist 
sacral nerve root. This fragment was re- 
moved. Following operation he made an 
uneventful convalescence and was back at 
work in twelve weeks. He was not per- 
mitted to do heavy lifting for six months. 
He has had no recurrence of symptoms and 
has remained well. 


(b) Case II. Following a trivial lifting 
strain a young man developed recurrent at- 
tacks of low back pain and sciatica of in- 
creasing severity. Clinical and X-ray diagnosis 
of ruptured disk. Recovery under conserva- 
tive treatment. 


K. B., age 28, was using a pinch bar to 
move a heavy casting and “dropped a stitch” 
in his back. Two days later he developed 
pain in his right thigh and calf which per- 
sisted for about a week and then disap- 
peared. Since that time, over a period of 
three years, he has had five or six similar 
attacks of sciatic pain, each somewhat more 
severe than its predecessor. The final attack 
had lasted two months when he consulted 
an orthopedic surgeon. He was hospitalized 
and carefully studied. The clinical examina- 
tion and history made the surgeon suspect 
the presence of a ruptured disk. Lipiodol ” 
examination of the spine revealed a “filling 
defect on the right side at the fourth lumbar 
interspace, characteristic of ruptured inter- 
vertebral disk.” The patient was informed 
of the diagnosis and was advised to have an 
operation for the removal of the ruptured 
disk. The patient was willing and anxious 
to have the operation, but was compelled to 
defer it until the question of the liability of 
his employer’s insurance company for the 
costs of hospitalization and professional care 
could be settled. As a palliative measure a 
plaster of paris body jacket was applied and 
he returned to his home. Three months later 
he returned to the orthopedic surgeon with 
a signed authorization from the insurance 
company permitting hospitalization and sur- 
gery. 
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He volunteered the information that he 
had worn the cast continuously and that for 
the past month he had experienced no pain. 
Clinical examination revealed essentially no 
abnormal findings except for mild restriction 
of back motions—presumably due to the 
immobilization. The lipiodol had not been 
removed following the examination three 
months previously. Repeat X-rays revealed 
the filling defect still present, and of ap- 
proximately the same size. In view of the 
complete remission of symptoms the patient 
was advised to defer operation. He was in- 
structed in a set of postural exercises and 
permitted to discard his cast. He has been 
on full activity for three years without re- 
currence of symptoms. 


The first history given above might be 
cited as the usual or characteristic one. The 
second case is presented because it illus- 
trates the fact that what appears to be a 
cure of a characteristic case may be obtained 
by conservative means, and that operative 
treatment is by no means always necessary. 


2. Requisites of a Sound Medical Examination 
for Establishing Presence or Absence 
of Ruptured Disk 


(1) Classical signs and symptoms and va- 
riations thereof: 


Just as no two people are identical, no 
two “cases” of ruptured disk are ever iden- 
tical in all details of history, symptoms, and 
signs. The characteristic findings in several 
rather large series of proven cases of rup- 
tured disk may be listed briefly: 


(a) Age. “There is a very definite age inci- 
dence with no reported cases in the Ist 
decade, with an occasional case in the second 
decade and with many cases in the 3rd, 4th, 
5th, and 6th decades, reaching a maximum 
of 35% in the 4th decade.” * 


(b) Sex. 75-80% males. 


(c) Trauma. About 50% of all recorded 
cases have a history of frank trauma preced- 
ing the disability. The most common trauma 
is a “strain” while lifting a heavy weight in 
the bent-forward position. Next in frequency 
is a fall from a height, usually landing on the 
buttocks. 


(d) Back pain is present in about. 70% 
of the cases. Frequently, it is the first 
symptom noted but is of minor importance 
when compared to the severe “sciatic” pain 
of the usual case. 


(e) “Sciatic” pain. Pain along the course 
of the sciatic nerve and referred to the struc- 
tures which it innervates is the most char- 
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acteristic single symptom of a ruptured 
lumbar intervertebral disk. Pain in the pos- 
terior thigh and gluteal region™ occurs in 
about 95% of the cases, pain in the postero- 
lateral calf in about 90% of all cases. This 
pain is often aggravated by coughing, sneez- 
ing, or straining in the act of defecations. 
It is made worse by bending forward with 
the knees straight and by lying face down 
on a sagging bed. It may be partially re- 
lieved by sitting in a straight backed chair 
or by lying on the side with the knees and 
hips drawn up. 


(£) Changes in sensation. Diminished skin 
sensation (hypesthesia) or absent sensation 
(anesthesia) occurs in approximately 75% 
of the cases of ruptured disk. The skin areas 
involved depend on the nerve root pressed 
upon. The rare extremely large lesion may 
cause complete “saddle” anesthesia involv- 
ing all the nerve roots on both sides from 
the level of the lesion down. The usual case, 
if it shows sensory changes at all, exhibits 
involvement of only a small skin area. 


(g) Motor changes. In any case of sciatica 
of more than a few weeks duration there is 
found to be muscular wasting—as shown by 
diminished circumference-of the calf and 
thigh. Actual paralysis (foot drop) occurs 
in a few cases, and weakness of the anterior 
tibial muscle,” the dorsiflexors of .the toes, 
or the peroneal muscle group is detected in 
about 15% of lumbar herniations. 

(h) Reflex changes. In about 50% of all 
cases of ruptured lumbar disk the ankle jerk 
is absent or diminished. There is usually 
no other reflex change of diagnostic signifi- 
cance.* 

(i) Posture and motions of the back. An 
abnormally flat back is very common (60% 
of the cases) and in some instances the nor- 
mal anterior lumbar curve is reversed pro- 
ducing a prominence in this area (lumbar 
kyphos). 

(j) Lateral deviations of the spine are often 
found. The “list” or scoliosis may be to- 
ward the painful side or away from it (i. e., 
homolateral or contralateral sciatic scoliosis). 
This lateral deviation produces a prominence 
of one hip and gives the patient the appear- 
ance of having a short leg. 

The patient usually stands with his back 
held rigidly, most of the weight being borne 
on the non-painful leg, the affected one be- 
ing bent at the hip and knee with the heel 
slightly raised. He walks with a limp, fa- 
voring the affected leg. 

All motions of the lumbar spine are usually 
limited, and sometimes it is entirely impos- 
sible for him to bend the lumbar spine in 
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any direction. In the sitting and recumbent 
positions, motions of the lumbar spine are 
usually more free than standing but may 
still be much restricted. The patient may 
find it difficult or impossible to lie face down 
unless a large pillow is placed beneath the 
abdomen. 


(k) Points of tenderness may be found 
along the course of the sciatic nerve and in 
various areas over the low back. Point ten- 
derness over the lower lumbar spinous proc- 
esses or between them and radiating “sciatic” 
pain produced by tapping or jarring a spinous 
process is evidence suggestive of a ruptured 
disk, 


(1) Compression of the jugular veins™ 
(Naffziger’s Sign) produces radiating sciatic 
pain in over 50% of the cases of ruptured 
disk. 

(m) Straight leg raising test (Lasegue 
Test) is positive in practically every patient 
who has sciatic pain—and so is found in 
ruptured disk cases which have sciatica as a 
symptom. If the straight leg raising test 
performed on the non-painful leg produces 
pain referred to the opposite leg, it is sug- 
gestive of a ruptured disk. 

(2) Examination of the patient. Although 
a few writers have greatly oversimplified the 
diagnostic problem involved in ruptured in- 
tervertebral disk and are content to make a 
positive diagnosis on two or three positive 
findings, the majority of writers agree that 
there are no shortcuts to correct diagnosis. 


An adequate examination will include a 
complete, accurate, chronological history of 
the present illness including a careful record 
of all available data concerning the alleged 
trauma. The past history is scrutinized for 
previous trauma and illness which might be 
significant. All injuries, illnesses and opera- 
tions are recorded. The careful diagnostician 
does not forget to inquire also into the fam- 
ily history, the social and economic, psycho- 
logic and psychiatric status of the patient. 
He then proceeds to the physical examina- 
tion which should be complete and thorough, 
carried out unhurriedly under good lighting 
conditions. He not only makes the tests 
indicated above but also examines the eyes, 
ears, chest, heart and abdomen. He checks 
upon the integrity of the muscles, the skele- 
tal and central nervous systems, and finally 
he does not neglect to do a rectal examina- 
tion. All findings are carefully and objec- 
tively recorded. Deductions as to the cause 
of abnormal findings are no substitute for 
the findings themselves and a diagnosis 
should be made only after all the clinical 
information has been obtained. 
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(3) Problem of ruling out other medical 
conditions. Having completed the clinical 
examination, certain laboratory tests are 
routinely done. These usually include blood 
and urine examinations and X-ray examina- 
tion of the lumbar spine and pelvis. In ad- 
dition, any other laboratory tests are made 
which the clinical findings indicate would be 
helpful. 

Differential diagnosis: Sciatic pain and/or 
back pain may be due to one of numerous 
causes. The more common ones are: 


1. Neoplasms (tumors). 


a. Bony tumors of the spine, pelvis and 
elsewhere along the course of the sciatic 
nerve. 


b. Tumors of nerve tissue, i. e., tumors of 
the spinal cord, the cauda equina,™ or the 
sciatic nerve. 


c. Tumors of the soft tissues in the region 
of the sciatic nerve or the lumbosacral plexus.” 
(Tumors of the prostate, rectum, etc.) 

2. Injuries. a 


a. Fractures and dislocations of the lum- 
bar spine. 


b. Ruptured intervertebral disk. 


c. Strains, sprains and subluxations.” 
Most cases of sciatica, not otherwise expli- 
cable, were formerly usually classified as 
sacroiliac strain or lumbosacral strain. There 
is no doubt that backache from acute or 
chronic strain occurs very frequently. There 
is considerable doubt that such conditions 
can cause severe intractable sciatic pain. 


3. Infections. Tuberculosis and pyogenic 
infections * in the lumbar spine, sacroiliac 
joints or elsewhere in proximity to the sci- 
atic nerve or its components may occasion- 
ally be found to be the cause of sciatica. 


4. Arthritis.” 


a. Ankylosing”. arthritis of the spine 
(Marie-Strumpell type). This is perhaps one 
of the Commonest conditions which can simu- 
late ruptured intervertebral disk. It occurs in 
young vigorous males and X-rays usually 
reveal involvement of the sacroiliac joints 
at an early stage of the disease. 


b. Hypertrophic arthritis." This process is 
usually attributed to degenerative changes 
associated with normal “wear and tear” on 
bones and joints. The small joints of the 
Spine as well as the intervertebral disks may 
be involved, 


5. Miscellaneous conditions. 


a. Spinal anomalies such as spondylolis- 
thesis,” spina bifida,” sacralization of 5th 
lumbar transverse vertebral processes,” ab- 
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normally placed articular facets, etc., may 
be found on routine X-ray examination. 
Rarely can intractable “sciatica” be attrib- 
uted solely to the presence of such abnormal- 
ities. Spondylolisthesis may have a ruptured 
intervertebral disk associated with it. 


b. Chronic arachnoiditis.” 

c. Hypertrophy of the ligamentum flavum.” 
d. Lumbago (acute myositis) .” 

e. Spasm of pyriformis muscle.” 

f. Tight fascia lata.” 

g. Radiculitis ® or polyneuritis.™ 

h. Hysteria® or malingering.” 


The above list by no means includes all the 
diagnoses which have to be considered. It 
does include the more common conditions 
which must be ruled out in the differential 
diagnosis of the cause of sciatic or back 
pain.: If there is evidence suggestive of the 
presence of any of these conditions, suitable 
additional tests may be undertaken. It is 
obviously impossible in a short article to 
describe each one in detail. 


(4) Special diagnostic measures. It is pos- 
sible to diagnose the presence or absence 
of a ruptured intervertebral disk and to 
localize it with a high degree of accuracy by 
means of X-ray examination after the injec- 
tion of an opaque medium into the spinal 
canal. The substances which have been 
used include air, oxygen, lipidol, thorotrast ™ 
and pantopaque.” Air or oxygen is little 
used as the percentage of accurate diagnosis 
is less than that yielded by other media. 
Lipiodol, thorotrast and pantopaque each 
yield very satisfactory films and in expert 
hands the accuracy of diagnosis is well 
above 90%. 


The most serious objection to the use of 
these substances is that they may cause 
irritation and scar tissue formation about 
the nerve roots (chronic arachnoiditis). 


It is possible to remove all, or nearly all 
of the contrast medium after the examina- 
tion is complete. If properly performed, the 
test rarely causes a reaction and carries little 
or no risk. 


(5) Malingering and its detection. Con- 
scious exaggeration of symptoms is by no 
means rare in medico-legal cases. Malinger- 
ing (the conscious wilful simulation of 
physical disability) is probably less frequent 
and is relatively easy to detect. The true 
case of ruptured disk can describe his symp- 
toms accurately and can outline the painful 
areas repeatedly without difficulty. The 
physical findings may vary in unimportant 
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details but the important findings verified 
with ease on repeated examinations. The 
malingering patient “trips himself up” by 
inconsistencies in his symptoms and by 
physical findings which betray the true con- 
dition. If he attempts to limit back motion 
by voluntary means, the examiner by dis- 
tracting his attention and catching him off 
guard can obtain a normal range of motion. 
The patient may simulate a positive straight 
leg raising test but he usually also restricts 
thigh flexion with the knee bent, a test which 
should be accomplished with ease. Many 
special tests for the detection of malingering 
have been devised. The astute examiner 
who knows the true symptomatology of 
ruptured disk will detect malingering with 
little difficulty. 


Among common causes for rupture of an 
intervertebral disk are lifting, stooping, and 
straining. After lifting a heavy object, par- 
ticularly if the back is flexed, there may be 
pain in the lower back. Likewise stooping 
to pick up an object when the motion is 
rapid may produce a similar pain. Straining, 
as in pushing a stalled automobile, may be 
followed by such a pain. Naturally these 
activities place a stress not only on the inter- 
vertebral disk but also on the muscles, liga- 
ments, and bones and for that reason the 
resulting pain is produced in only a small 
percentage of cases by rupture of the disk. 


Trauma, such as a blow on the lower back, 
seldom if ever causes a rupture of the disk. 
It is conceivable that increased pressure on 
the intervertebral disk due to a fall and 
transmission of force might cause a rupture. 
Cases have been seen in which a ruptured 
disk occurred after a fall in which the patient 
landed on his buttocks. 


Since the rupture of an intervertebral disk 
is dependent upon physical stress it is ap- 
parent that external physical agents such as 
extremes of atmospheric pressure, tempera- 
ture, or humidity can have no effect. This 
also applies to “so-called” psychic stimuli 
as no emotional crises could possibly pro- 
duce a physical stress although the com- 
plaints may be similar. The traumatic 
neuroses ™ which develop after injury should 
not be easily confused with the clinical pic- 
ture which a ruptured disk presents. It has 
been our experience that in order to make 
a diagnosis of ruptured disk, certain criteria 
are essential which not only comprise pain 
but involve changes in sensation and reflexes 
or motor weakness.” The complaint of pain 
without abnormal physical findings does not 
indicate the presence of a ruptured disk. 


PAGE 266 


From a medico-legal standpoint the actual 
rupture of an intervertebral disk is of con- 
sequence only when it produces pain and 
disability. 


The mechanics involved in producing the 
pain consist of pressure upon or irritation 
of the nerve roots within the spinal canal. 
With the normal movements of the back, 
such as stooping, bending, and twisting, the 
flexibility depends upon the elasticity of the 
intervertebral disk and its restraining tissues. 
With each movement there is a “giving” or 
bulging and this intermittent bulging pro- 
duces a stretching and frequently a weakness 
of the restraining tissues. Repeated stress 
and strain thus brings about a potential rup- 
ture similar to the rupture about the groin 
or inguinal region. 


It is not unusual to elicit a history of 
intermittent slight back pain existing before 
the actual episode occurs following which 
severe pain and disability develops. This 
would suggest a rupture which pre-exists 
the actual onset of symptoms. This could 
be explained by a pre-existing rupture with 
few or no symptoms which is aggravated 
by a sudden severe strain. Such an ex- 
planation is highly speculative, however, and 
difficult to prove. 


From our experience we are led to believe 
that ruptures of the intervertebral disk are 
in the main traumatic in origin and that in 
some cases they are more probably the 
result of several or repeated injuries than 
of one severe injury. This is borne out by 
the fact that 84% of proven disk cases were 
found to have suffered intermittent attacks 
of pain before the disability had become 
severe enough to require operation for relief. 


In view of the fact that the diagnosis of 
ruptured disk is dependent upon certain 
objective evidence such as loss of sensation, 
change in reflexes, and X-ray evidences of 
bony changes, to prove that the lesion 
existed before receipt of the injury sought 
to be incriminated, it would be necessary 
to have proof that such objective changes 
had been present before the accident. Pain 
in the back and down the leg constitute 
subjective evidence and these may be caused 
by other conditions in the back. Thus, it 
would seem to be difficult to prove that a 
silent pre-existing lesion actually was pres- 
ent before the traumatic episode sought to 
be incriminated occurred. 


Aggravation of a pre-existing lesion is a 
natural supposition and in spite of a long 
history of backache, either intermittent or 
constant, which has not been disabling, the 
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trauma or strain which seems to be respon- 
sible may be considered as to be the exciting 
factor. 

The actual dating of the rupture is some- 
times very simple. The patient gives a 
straightforward story of coming to work 
without an ache or a pain. During the 
morning he lifts an extremely heavy object, 
feels a snap in his back and then develops 
a severe pain in his back and leg which 
necessitates his lying down and which 
remains severe and constant. This pain may 
persist and gradually loss of sensation and 
loss of reflexes appear upon examination and 
the history and examination point to a 
definite episode, the date of which is posi- 
tive and certain. 

On the other hand, the same patient may 
have a momentary “stitch” in his back and 
have no further trouble for days, weeks or 
months. In the meantime he may have 
changed jobs and even moved to a distant 
city and have a second or third episode 
before the pain is disabling. Here one is 
faced with the fixing of the responsibility 
for the actual time of rupture and the 
causative factor. Again a patient may have 
the same experience and sometime later may 
be bending over washing his face and when 
he straightens up may have a severe pain 
which is so disabling that it requires treat- 
ment. Many patients cannot recall any one 
injury which could account for the onset of 
symptoms. In a large series of cases there 
was a definite history of injury in only 58% 
and in only 37% of the cases did the patient 
recall that the injury had immediately pre- 
ceded the onset of symptoms. 


Infrequently upon questioning the patients, 
evidence of a remote or previous rupture is 
elicited. Weakness of a leg, atrophy (wasting) 
of muscles, numbness along the outside of the 
foot would indicate that the actual rupture 
had taken place sometime previously. But 
as the disabling feature in the majority of 
cases is pain and pain antedates objective 
changes, this situation is seldom encountered. 

Low back and sciatic pain may be caused 
by so many different factors that sometimes 
conservative treatment such as bed rest, 
supports (corsets, sacroiliac belts, casts, 
etc.) diathermy and massage is followed 
by relief. This is so common that it is the 
consensus of opinion that where the diag- 
nosis is in doubt such measures are of para- 
mount importance. However, given a case 
of low back and/or sciatic pain associated 
with reflex, sensory or motor changes, where 
the X-rays contain confirmatory evidence, 
then operation upon the spine for the re- 
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moval of the segment of disk is imperative 
for relief. 


The operation carried out by a competent 
surgeon carries a very low mortality—in 
fact no more danger than attends the usual 
major operation. 

The average period of postoperative dis- 
ability differs with the individual. It depends 
upon the physical fitness of the patient, 
the age of the patient, the duration of symp- 
toms and the severity of the lesion. 


A strong healthy young man whose symp- 
toms have not been present for a long 
period of time should be able to return to 
light work in one month and heavy work 
in three months after operation. 


Postoperative disability usually consists 
of stiffness of the back, pain on bending, 
and a definite disinclination to lifting. It is 
temporary although it may persist for at 
least a year. 

Due to the fact that these cases are vari- 
able as to physical and mental makeup as 
well as the severity of preoperative disa- 
bility, the results are not perfect. 

Following a large series of cases we have 
found that after one year and a half, 67% 
of the patients reported that they had ob- 
tained complete relief of pain and were 
working—28% stated that they had obtained 
partial relief and of these more than half 
were working while 5% of these patients 
stated that the results were unsatisfactory 
and that they were unable to work because 
of pain. 


It was found that the percentage of patients 
who report unsatisfactory results is much 
greater in cases in which there is a medico- 
legal question or compensation problem than 
it is in the cases in which the patients are 
not seeking compensation for their injuries.* 

The most frequent disabling effect is the 
continuation of pain. If this is a persistent 
backache, a second operation may be neces- 
sary. This consists of a bone graft to stabi- 
lize the back. Any residual disability is only 
present on motion and does not shorten life 
expectancy but merely prevents actual physi- 
cal labor. Many patients can carry out 
“desk” jobs or obtain employment where 
actual labor is not entailed. A few cases 
have recurrence of sciatic pain due to a 
ruptured disk at the same or at another 
level which may require removal. 


The operation for removal of a ruptured 
disk does not increase the pain and if prop- 
erly carried out does not produce any dis- 
figurement or terminal deformities nor should 
it affect sexual capacities. With regard 
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to the pain, more frequently than not the 
preoperative pain is relieved immediately 
after operation. 


The clinical condition under discussion 
should only be operated upon by experienced, 
capable surgeons for the diagnosis is as 
important as the operation and the after-care 
equally as important. One is impressed with 
the fact that each case is individual and 
should be treated as such. 


Treatment 


Practically all patients who are suffering 
a severe disability from ruptured interverte- 
bral disk require an operation. 


It is logical to assume that if the pain 
and disability are due to pressure on a nerve 
by the extruded portion of the disk, that 
pressure must be relieved. The pressure 
being within the vertebral canal then the 
canal must be opened and the compression 
mechanism removed. 


Under anesthesia (usually spinal) an inci- 
sion is made low in the back and a small area 
of bone removed. This allows entrance to 
the vertebral canal. The ruptured disk can 
be visualized compressing the nerve and re- 
moved. The wound heals and only a linear 
scar remains. 


The fact that the original injury is diffi- 
cult at times to establish, makes any hard 
and fast rule impossible. Even a generaliza- 
tion is difficult as each case should be con- 
sidered individually. Cases are on record 
where the original injury apparently occurred 
many years before the disability became in- 
capacitating. Also cases are on record 
where a definite ruptured disk was found 
and removed at operation and no history 
of injury could be elicited. From our follow- 
up on a large series of cases it would appear 
that an interval of one and one-half years 
would be ample time to determine the dis- 
abling sequellae. 


Ruptured intervertebral disks produce 
some, but by no means all, of the thousands 
of cases of backache, lumbago, and sciatica. 
Before a diagnosis is possible, a careful 
history must be taken and a comprehensive 
examination be made. Particular attention 
should be given to the X-rays of the back, 
complete neurological and laboratory studies 


should be made, and the injection of radi- 
opaque oil in the spinal canal may be nec- 
essary. Even after this is done there may 
be some doubt as to the diagnosis, and treat- 
ment consisting of supports, diathermy, and 
physiotherapy may be indicated. Once the 
diagnosis has been established and other 
conditions eliminated, then and then only 
is Operation indicated. 


A careful and meticulous collaboration 
between competent orthopedists,” neurolo- 
gists,” and neurosurgeons“ is sometimes 
necessary and always desirable. Return to 
full work is possible in 67% of operated 
cases with complete relief of disability. An- 
other 28%, while still complaining of pain, 
are able to work and 5% had not been 
relieved. 


In a summary of the medico-legal aspects 
of ruptured intervertebral disk it is difficult 
to be certain of many positive facts. 


Where the relationship of injury and dis- 
ability is evident there is no difficulty. But 
this is more infrequent than not and each 
case has to be scrutinized carefully and 
treated individually. The amount of dis- 
ability is difficult to evaluate because the 
disabling symptom is pain—a_ subjective 
element. Pain cannot be measured; pain 
cannot be estimated. The patient states he 
cannot work because of pain. Pain thresh- 
olds vary with different individuals. What 
is merely a disagreeable sensation to one 
patient would be an incapacitating pain 
to another. So a patient must be studied 
as to physical and mental components. Care- 
ful examination is essential for without 
certain criteria the diagnosis is doubtful. 
The best operative results are obtained in 
those cases in which there is no doubt as 
to the diagnosis. The economical status of 
the patient is important. Does he like his 
job and does he want to return to work? 
This makes a difference. The fact that there 
is litigation in the case has been found to 
influence the results also. 


Ruptured intervertebral disks are usually 
traumatic in origin. A clinical syndrome ® 
is produced with disability from pain. Op- 
eration is indicated in all cases which do 
not respond to conservative treatment and 
the results are gratifying with practically 
no mortality.* 


FOOTNOTES 


Expository footnotes and medico-legal annotations for the present paper were prepared 
for the benefit of the legal reader by the General.Editor of the Symposium Series “Scientific 
; Proof and Relations of Law and Medicine”. 
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1§ciatic pain: Pain felt along the course of 
the sciatic nerve or in the area of the lower 
limb it supplies. The sciatic nerve is derived 
from the sacral plexus in the lower back region 
and it extends from the region of the buttocks 
downward in the back of each leg, dividing into 
main branches. So-called ‘‘sciatica,’’ a painful 
inflammation of the sciatic nerve, usually a 
neuritis, is therefore attended by abnormal sen- 
sations, such as burning, prickling, etc. (pares- 
thesia) of the thigh and leg, tenderness along 
the course of the nerve, and sometimes by wast- 
ing of the calf muscles. 


2 Vertebral column: The reader should under- 
stand that there are thirty-three bones in the 
spinal column. The vertebrae comprise seven 
cervical (in the neck region) and going down- 
ward, twelve thoracic or dorsal, five lumbar, 
five sacral, and four coccygeal. 


3 Articulation: A joint. 


‘Pathology: That branch of medicine which 
has to do with the essential nature of disease, 
especially of the structural and functional 
changes caused by disease. The reader should 
understand that virtually all diseases or in- 
juries leave characteristic changes in the archi- 
tecture of certain tissues of the body or of 
particular organs. Pathology therefore consists 
of gross inspection and microscopic study of 
tissues altered by disease or injury with a view 
to determining the nature and extent of the 
abnormal change or condition involved. 


5 Congenital: Born with a person; existing at 
or before birth. 


6 Spinal canal: The tube which contains the 
spinal cord. The spinal cord is surrounded by 
three membranes, these being from within out- 
ward as follows: the pia mater, the arachnoid 
mater and the dura mater. The pia mater is 
closely adherent to the substance of the spinal 
cord and the space between the pia and the 
arachnoid mater is filled with cerebrospinal 
fluid which also fills a similar space surrounded 
by the same membranes, around the brain itself. 


‘The reader should realize that the large 
nerves which supply the muscles of the arms 
and legs are derived, as spinal nerves, from 
nerve tracts and fibers contained in the brain 
and spinal cord. Thus, sufficient pressure ex- 
erted on the spinal cord may interrupt free 
passage of nervous impulses and thus produce 
the symptoms mentioned. 


5’ Sacrum: The triangular bone at the base of 
the vertebral column situated between and 
somewhat below the two ilia. The sacrum is 
formed of five united vertebrae wedged in be- 
tween the two innominate bones. The innomi- 
nate bones, on the two sides, form the greater 
part of the pelvis; each innominate bone, or hip 
bone, consists of the ilium, the ischium and the 
os pubis, 


* Diathermy: The generation of heat in the 
body tissues due to the resistance offered by the 
tissues to high frequency electric current forced 
through them. In medical diathermy, the tissues 
are warmed to a point short of tissue destruc- 
tion; in surgical diathermy, electrocoagulation, 
a generated is sufficient to coagulate tissue 
cells. 


” Lipiodol: A proprietary iodized oil; a solu- 
tion of iodine and poppy seed oil, used as an 
opaque medium in radiography so that X-ray 
Pictures will reveal various defects, etc., not 
otherwise visible. 


RUPTURED INTERVERTEBRAL DISKS 


11 Gluteal region: The area of the buttocks. 


2 Anterior tibial muscle: The muscle situated 
in the anterior part of the legs. 


18 The ankle jerk is one of the reflexes tested 
in conducting a systematic examination of the 
nervous system in an effort to localize the point 
of injury or disease. It is elicited by striking 
the Achilles tendon at the back of the heel 
Sharply with a rubber hammer. The whole 
science of examination of the nervous system is 
admirably presented in Spurling, R. Glen: Prac- 
tical Neurological Diagnosis (3rd Ed.) Spring- 
field, Illinois, C. C. Thomas, 1944, The 
presentation is straightforward so that a layman 
can understand most of the essential presenta- 
tion without difficulty. 


4 Jugular veins: There is one large jugular 
vein in each side of the neck whose function it 
is to return venous blood from the brain and 
cranial structures to the heart. 


8 Cauda equina (‘‘horse’s tail’’): The termina- 
tion of the spinal cord consisting of the aggre- 
gated sacral and coccygeal nerves. 


16 Twmbosacral plexus: A group of nerves so 
interconnected as to form a plexus derived from 
nerves which come off the spinal cord, and 
situated, roughly, in the area of the low back 
and buttocks. 

1 Subluxation: An incomplete or partial dis- 
location. 


18 Pyogenic infections: Infections which pro- 
duce pus. 


1” Arthritis: Inflammation of a joint. 


» Ankylosis: Abnormal immobility and con- 
solidation of a joint. 


21 Hypertrophic arthritis: A chronic disease of 
the joints, occurring chiefly in elderly people, 
and marked by degeneration and hypertrophy 
(overgrowth) of the bone and cartilage and 
thickening of the synovial membrane which 
lines the joint. 


2 Spondylolisthesis: Forward displacement of 
the lumbar vertebra so that they override the 
sacrum to some extent, producing a consequent 
contraction of the pelvis. Undoubtedly, many 
claimants are securing awards of damages or of 
compensation on the assumption that their spon- 
dylolisthesis was caused or aggravated by in- 
jury when in fact they have had this congenital 
deformity since birth. For cases involving al- 
leged causation or aggravation of spondylolis- 
thesis by trauma (injury), see the following: 
Doane v. Board of Com’rs. of Port of New Or- 
leans (La. App.) 163 So. 717 (1935); Smith v. 
Hyman (La. App.) 10 So. (2d) 647 (1942); Di 
Fazio v. J. G. Brill Co., 133 Pa. Super. 576, 
3 A. (2d) 216 (1939) (Evidence failed to show 
that spondlylolisthesis was caused by accident). 


23 Spina bifida: Congenital cleft of the ver- 
tebral column with meningeal protrusion (i. e., 
protrusion of the membranes surrounding the 
spinal cord). 


*% Sacralization of 5th lwmbar transverse ver- 
tebral processes: Exaggerated development of 
the transverse processes of the 5th lumbar ver- 
tebra until they look like parts of the sacrum, 
the large triangular bone at the back of the 
pelvis, which lies immediately beneath them. 


% Arachnoiditis: Inflammation of the arach- 
noid mater, the middle of the three membranes 
which surround the brain and spina] cord. 


% Hypertrophy of the ligamentum flavum: 
Overgrowth and thickening of the ligamenta 
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flava, sections of yellow elastic tissue attached 
to and extending between the ventral (forward) 
portions of the arches of the vertebrae. These 
ligaments assist in maintaining or regaining 
the erect position and serve to close in the 
spaces between the arches of the vertebrae. 


27 wmbago (Acute myositis): Technically, 
lumbago means backache or pain in the lumbar 
region (low back area). Myositis is inflamma- 
tion of a voluntary muscle. 


28 Pyriformis muscle: A smal] muscle which 
arises deep in the gluteal region from the mar- 
gins of the anterior sacral foramina and great 
sacrosciatic notch, is inserted into the upper 
border of the great trochanter, is supplied by 
the sciatic plexus and rotates the thigh outward. 
The muscle is so situated that a spasm of it 
might well cause pain similar in distribution to 
a lesion affecting the sciatic nerve. 


2 Fascia lata: The wide, dense sheaths of the 
muscles of the thigh. 


% Radiculitis: Inflammation of the root of a 
spinal nerve, especially of that portion of the 
root which lies between the spinal cord and the 
intervertebral canal. 


%1 Polynuritis: Inflammation of many nerves 
at once; multiple neuritis. 


2 Hysteria: A condition characterized by emo- 
tional instability and the presence of a great 
variety of symptoms, such as partial loss of 
memory, disturbances in sensation, motion, 
contractures of limbs, abnormal movements, dis- 
turbances in vision, olfaction (sense of Smell), 
hearing, speech, and symptoms referable to the 
respiratory, circulatory, gastrointestinal, and 
genitourinary systems, all of which resemble 
organic disease without demonstrable objective 
evidences of the presence of such disease, but 
they are due to mental causes, such as auto- 
suggestion, dissociation, or repressed emotions. 


83 Malingering: Conscious fraud in falsely 
claiming to have a disease or injury or in ex- 
aggerating symptoms or degree of disability 
produced by a bona fide disease or injury. 


* Thorotrast: A colloidal suspension of tho- 
rium dioxide used in roentgen visualization of 
internal organs. 


% Pantopaque: A substance used for the same 
purpose as thorotrast. 


% Trawmatic neuroses: Psychoneuroses which 
develop following receipt of an injury, usually 
trivial in character. The medical examiner is 
not able to find any organic injury which will 
account for the symptoms of the neurosis. Psy- 
choneurosis is a mental disorder caused pri- 
marily by some psychic conflict, because of 
maladjustment, and in which there can be 
found no demonstrable causative organic injury 
or pathology. The condition exists without dis- 
turbance of intellectual function, without dis- 
tortion of reality, and without primary mood 
changes and it manifests itself by a multitude of 
symptoms which cannot be related to any one 
organ as a rule. See Smith, Hubert Winston 
and Harry C. Solomon: Traumatic Neuroses in 
Court, Va. L. Rev., 30: 87, 1943, for a considera- 
tion of the combined medical and legal aspects 
of traumatic neuroses. 


* Motor weakness: Weakness of muscles or 
of nervous impulses which produce active move- 
ments. 
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% For cases of ruptured intervertebral disk 
allegedly .caused by compensable injury, see 
Gavula v. Sims Co., 155 Pa. Super. 206, 38 A. 
(2d) 482 (1944); Caddy v. R. Maturi & Co., 217 
Minn. 207, 14 N. W. (2d) 393 (1944); Mo. Pac. 
Ry. v. Sorrells, 201 Ark. 748, [5 CCH Negligence 
Cases 187] 146 S. W. (2d) 704 (1941). 


% Orthopedist: An orthopedic surgeon. Or- 
thopedics (straight + child) is that branch of 
surgery which deals with correction of deformi- 
ties and with the treatment of chronic diseases 
of the joints and spine. 


* Neurologist: An expert in the treatment of 
nervous disease. Neurology is that branch of 
medical science which deals with the nervous 
system, both normal and in disease. 


“1 Neurosurgeon: A surgeon who specializes 
in work on the nervous system. 


“2 Syndrome: A complex of symptoms; a set 
of symptoms which occur together and are con- 
sidered to be due to a common cause. 


*8 A very interesting question apparently re- 
mains to be decided by the courts. This is 
whether or not a person suffering from a rup- 
tured intervertebral disk has a duty to submit 
to corrective surgery as a means of minimizing 
his own damages or cutting short his disability 
after diagnosis has been satisfactorily estab- 
lished and a competent neurosurgeon has rec- 
ommended surgery as the treatment of choice. 
In the past, courts have been prone, in tort 
cases and in workmen's compensation cases, to 
determine the reasonableness of the person's 
refusal of an operation by applying the test of 
whether or not the surgery would be dangerous 
to “life or limb.’’ Some Workmen’s Compensa- 
tion Commissions have required operations to 
correct traumatic hernia on pain of discontinu- 
ing further payment of benefits. In some other 
states Workmen's Compensation Commissions 
have declined to do so. This whole branch of 
the law is in a state of flux and it is believed 
that the wrong approach is being used in test- 
ing the reasonableness of a person's refusal of 
surgery. All surgery, no matter how minor, 
involves some risk to life or limb. It seems that 
the true test should be this: Is the condition 
one for which competent surgeons would recom- 
mend an operation, and perform it, as the treat- 
ment of choice and which ordinary reasonable 
patients would accept as treatment in the ab- 
sence of any medico-legal implications? In other 
words, it seems that a person, whether he be a 
plaintiff in a tort case or a claimant seeking 
workmen's compensation benefits, should have a 
duty to accept reasonable and customary sur- 
gery to correct or minimize his,disability if that 
sort of treatment is standard practice being 
applied day in and day out in the leading hos- 
pitals of the land. The question to be decided 
is whether the surgical correction of ruptured 
intervertebral disk is properly to be considered 
a ‘“‘middle ground’’ operation rather than sur- 
gery attended by an extreme degree of risk 
which a patient should hardly be required to 
accept to protect his rights of compensation. 
The accumulated surgical statistics are tending 
more and more to bring the operation, when 
performed by competent neurosurgeons, into 
the realm of the usual and customary surgery 
attended by very low operative risks and habitu- 
ally accepted as treatment by the ordinary 
patient. 
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PATHOLOGICAL 
AND 
PHYSIOLOGICAL PROCESSES 
FOLLOWING INJURY 


By HENRY H. KESSLER, MD., Ph. D. 


UMAN TISSUES are unique in that 

they respond in two ways to the effects of 
injury. In the first place, they must obey 
physical and mechanical law like any form of 
inanimate matter. They are unique, how- 
ever, in that unlike inanimate matter, they 
possess the important vital function of re- 
pairing themselves. Sometimes this repara- 
tive process is inadequate. Occasionally it 
is excessive. By far the greater rule is for 
normal restoration of form and function to 
take place. 


Physical Principles 


A primary principle of mechanics holds 
that matter under the influence of external 
forces undergoes a_ transformation, or 
change in form, depending on the charac- 
ter of the force and upon the elasticity of 
the material. That is to say that under the 
action of these forces, matter may be ex- 
tended, compressed, bent, sheared and 
twisted. In each case there is a rearrange- 
ment and in many cases a disarrangement 
of the component units of the material. If, 
after the removal of the traumatic force 
producing the injury, the component units 
return to their former position, the material 
is said to be perfectly elastic. If the re- 
arrangement is incomplete or imperfect, the 
elasticity has been impaired. 


Elastic Limit 


The maximum point of resistance of 
bodies to deformation is called the elastic 
limit. This point is expressed by a group 
of symbols and E, the elastic limit, is called 
Young’s Modulus. Mathematically and 
graphically it is expressed as / where a rep- 
resents the coefficient of flexibility of the 
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material. With these symbols we need not 
be concerned. It should be remembered, 
however, that when the elasticity of the 
material has been impaired by an excessive 
force, the elastic limit of that material has 
been exceeded. Two results may follow. 
Either the material may be permanently de- 
formed or it will break. 


Nature of Organic Tissues 


Human tissues withstand the effects of 
traumatic force according to their elastic 
limits. These vary with the nature of the 
tissues, skin, muscle, tendon, nerve and bone. 
Each type of tissue also varies according 
to the age, sex and constitutional makeup 
of the individual. The amount of stress 
required to break or fracture a bone is 12 
kgm, per mm. For a tendon it is 7 kgm. per 
mm. For muscle and nerve it is 0.40 and 
2.50 kgm. per mm. respectively. Compare 
these figures with that of india rubber, 
0.60 kgm. per mm., silk thread, 27.50 kgm. 
per mm. and spider web, 18.35 kgm. per 
mm, 


Sequelae of Injury—Contusion 


The effects of injury, then, may be to pro- 
duce a deformity of the tissues (a trans- 
formation from their original form) or a 
solution of continuity, that is, a break, 
tear or separation of the tissues. For ex- 
ample, one of the most common types of 
injury is a contusion (bruise). The term 
has been used interchangeably to describe 
both the force used to produce the injury 
as well as the effects of that injury on the 
tissues. In this type of injury, the soft 
tissues are compressed or squeezed between 
the external force and the underlying firm 
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tissue-like bone or cartilage. Bending, 
twisting, shearing and stretching may also 
produce similar effects. One of these ef- 
fects is to injure the smaller calibered 
blood vessels (capillaries) causing them to 
break, producing hemorrhage or bleeding 
into the tissues. This is manifest by the 
discoloration (ecchymosis) forming the char- 
acteristic black and blue mark. These 
marks change their color to blue-green, 
green, yellow and finally disappear due to 
the absorption of the blood in the tissues 
by tissue ferments. Along with the dis- 
coloration there appears a varying degree 
of swelling. This swelling is due only in 
part to the extravasation (spread of the 
blood in the tissues) of the hemorrhage. It 
is also due to a pouring out of tissue secre- 
tions and ferments. Pain is a constant 
feature of the immediate effect of injury. 
Although superficial nerves may have been 
contused producing the primary pain, con- 
tinuation of the pain may be the result of 
the tension within the tissues from the ac- 
cumulation of blood and secretions. Usually 
there is a fourth feature which characterizes 
the immediate sequelae of a contusion. A 
moderate degree of heat may be noticed in 
the injured area. 


Wounds 


Injuries that exceed the elastic limit of 
tissues produce a break, tear or solution 
of continuity in the structure involved. In 
the soft parts these lesions are described 
as wounds. When only the superficial layer 
of skin is broken as in a brush burn or 
scratch, they are called abrasions. Where 
the solution of continuity extends into the 
deeper tissues they are called lacerations. 
The disturbance of function that follows de- 
pends on the nature of tissue involved. If 
the muscle is cut, loss of a definite move- 
ment results. If a nerve is severed the 
conductive nerve impulse is interrupted. The 
tearing of ligaments, as in sprains of joints, 
results in disturbance of function, namely, 
pain or limitation of movement. 


Process of Repair 


Along with the immediate sequelae there 
occur changes which are part of the natural 
process of repair. When this process fol- 
lows natural lines, these changes are spoken 
of as physiological. When they become ex- 
cessive, inadequate or abnormal, they are 
referred to as pathological. When a wound 
is repaired by means of a scar, that is a 
physiological end result. When the wound 
fails to heal, forming an ulcer, or if the 
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scar becomes excessive as in a keloid, then 
the result is pathological. 


Inflammation 


The healing process in human tissues 
takes place by means of a phenomenon 
known as inflammation. Ordinarily this 
term has been identified with the word in- 
fection. This association arose from the 
observation of the reaction of tissues to 
injury by bacteria and micro-organisms. In 
this instance the agent producing the injury 
is a live force producing destruction by 
the formation of poisons from the rapid 
growth of the micro-organisms. Neverthe- 
less, the manner in which the tissues adjust 
themselves to the intrusion of bacteria and 
the way they defend themselves and repair 
themselves is not essentially different from 
the way they respond to mechanical injury. 
In other words, inflammation is the response 
of tissues to all injury. 


Defense Mechanism 


Because of the many tissues that partic- 
ipate, the whole inflammatory process 
seems to be complicated, yet the whole 
process is an orderly one, an integrated and 
unified operation with a definite goal, the 
healing of the injury. It is characterized by 
a series of stages during which the defensive 
powers of the body are mobilized and 
brought to the area involved. Among these 
defenses are the local body enzymes (fer- 
ments), blood supply, blood cells and nerve 
elements which help to maintain the equilib- 
rium of the cells and tissues. Then, too, 
one of the early steps in repair is the putting 
of the part injured at rest. The muscles 
in the neighborhood irritated by the injury 
go into spasm, that is, tighten up or con- 
tract, thus acting like a splint to the in- 
jured area. Furthermore, metabolism, or 
the body chemistry which normally takes 
care of the needs of the body, is speeded 
up at the site of injury thus facilitating the 
clearing away of wreckage and the laying 
of a foundation for new structure. 


The Healing Process 


If the traumatic force has caused a trans- 
formation of the tissue within its elastic 
limit, the cells composing that tissue will 
recover their complete form and function. 
This process is described as regeneration. 
If the damage to the cells exceeds their 
elastic limit the cells do not recover but 
die and this is designated as degeneration 
or necrosis. Before repair can begin, it is 
necessary to clear away the debris and to 
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this end the white blood cells, known as 
phagocytes, act as scavengers. They are 
aided and abetted by tissue ferments that 
pass through the tissues as through a sluice 
gate washing away or digesting the cellu- 
lar garbage. 


Regeneration 


Where there is no solution of continuity 
or defect to be repaired or filled, the proc- 
ess is complete when the debris has been 
removed and the cells and tissues are per- 
mitted to carry out normal] function unim- 
paired by the pressure or irritation of foreign 
material from blood clot or dead cells. How- 
ever, in the presence of a break or defect, 
the body makes an attempt to construct 
new tissue to fill or bridge the defect. This 
repair is carried gut by the actual growth 
of new cells and depends first on the cir- 
culation and secondly on the nature of the 
tissues injured. Each tissue responds in a 
unique way but the pattern is the same. 
Layer by layer, the cells of that specific 
tissue are built on a substratum of new 
blood vessels until the defect is repaired. 


Skin and Mucous Membrane 


Every wound of the skin and mucous 
membrane (lining the mouth, stomach or 
intestine) must pass through the steps of 
the inflammatory process. Sharp or incised 
wounds heal better than ragged or irregu- 
lar wounds for the later have a greater 
amount of destruction of tissues to be re- 
moved. 


Skin wounds may heal by primary union, 
secondary union and by granulation tissue. 
When cutaneous (skin) wounds heal by 
primary union (also called first intention) 
there is theoretically a direct cohesion of 
the cut surfaces. Actually this does not 
take place. The break in the skin is filled 
with new small blood vessels and fibro- 
blasts (young connective tissue cells) which 
commence to grow in almost immediate 
response to the injury. These new blood 
vessels (capillaries, or smallest calibered 
blood vessels) look like small tufts and are 
called granulation tissue. When this granu- 
lation tissue grows to excess, as it some- 
times does in large wounds, it is frequently 
referred to as proud flesh. In the super- 
ficial wound or one in which the cut edges 
are brought together by suture (sewing to- 
gether) a small amount of granulation tissue 
forms the base upon which a superstructure 
ot connective tissue cells and epithelial cells 
are laid down. The latter layer which is 
the characteristic structure of the very 
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outermost layer of the skin and mucous 
membrane grows in from both edges of the 
wound, giving a dry covering to the scar. 
This epithelium is very thin and is not to 
be compared with the integrity, strength 
and character of true skin which consists 
of many layers. Wounds of this kind that 
heal by primary union or first intention 
close quickly and generally are intact after 
ten days. This healing period may vary in 
different individuals but it is especially in- 
fluenced by the Vitamin C content of the 
blood. 


Secondary Union 


In secondary union the inflammatory re- 
action takes place by granulation tissue as 
previously described. In this instance it is 
the predominating feature of the process. 
The healing period is prolonged as seen in 
extensive wounds, infected wounds and sup- 
purative (pus draining) wounds. 


Scars 


The end result of the healing process in 
wounds of the skin and mucous membrane 
is scar or fibrous tissue. These scars have 
characteristics which may favor complete 
restoration of function and provide com- 
plete freedom from disabling defect. On 
the other hand certain features of their 
formation and character predispose to dis- 
ability. 


Granulation tissue at first develops into 
a red scar because of the large number of 
blood vessels present. Later the scar 
whitens because it loses its blood vessels 
(becomes avascular) with an increase in the 
fibrous tissue elements. The importance of 
the distinction between these two forms 
lies in the bearing they may have on the 
presence of tenderness which may be quite 
disabling even in small scars. This tender- 
ness in the red scars is not due to the pres- 
ence of nerves in the scar for these have 
never been demonstrated. It is due for the 
most part to the presence of newly formed 
blood vessels and hence is uncommon in the 
white (avascular) scar. 


Pain in the scar may however occur from 
pressure on a nerve or rarely from inclusion 
of a large nerve. 


The scar may also cause disability to 
adjacent muscles, joints and tendons by its 
adherence to these structures. 


. Another common characteristic of scars is 
their fragility. They have a tendency to 
break down on severe pressure or repeated 
pressure because they cannot withstand the 
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same amount of pressure as normal skin. 
In other words they have a smaller elastic 
limit. 

Even small and superficial scars can be 
disabling if they are located in pressure 
bearing areas like the palm of the hand or 
the sole of the foot. 

In certain individuals, especially negroes, 
an excess of scar tissue occurs giving the 
appearance of a heaped up thick scar or 
keloid. 

Scars in Negroes, while white and avascu- 
lar as in white people, soon change to the 
natural color of their skin by the return of 
pigment formation. 

Once scars reach their white or avascular 
stage it is difficult to determine their age. 
As long as they retain any red or pink 
tinge, they can still be classified as recent. 

What we have said about the healing 
process in the skin applies also to the 
mucous membrane.’ 


Ulceration 


We have said that the reparative process 
may be inadequate so that the wound fails 
to close leaving an open ragged sore or 
ulcer. This failure of completion of the 
healing process may be due to several fac- 
tors. For example, there may still be pres- 
ent irritants like bacteria or foreign bodies 
which maintain a persistent destruction of 
tissues as fast or faster than the body de- 
fenses can handle them. On the other hand, 
the body defenses may be weakened by 
disease or the slowing of the circulation 
in the aged or from vitamin deficiency, or 
nerve involvement as seen in leprosy and 
certain diseases of the spinal cord. 


One of the most common sites for the for- 
mation of ulcers is the lower leg. Here we 
have a combination of factors most of which 
are mechanical. The standing position, for 
example, causes a stasis in the veins of the 
leg with inability to empty themselves in 
the normal manner. Furthermore, the whole 
circulatory apparatus is inadequate in the 
leg as compared to other parts of the body. 
In the third place, since the veins of the 
leg empty into the pelvic veins, the same 
cesspool as the rectum and urogenital organs, 
the likelihood of infection adds another 


load to a circulatory system already over- 
burdened.’ 


Muscles 


Chronic Strain 


Overactivity of individual muscles or 
muscle groups produces a painful reaction 


1 Footnotes appear on page 281. 
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which is referred to as strain, muscle strain 
or chronic muscle strain. This condition is 
not an injury but the fatigue response of 
the muscle to excessive use. Individuals 
suffering from flat feet, poor posture or de- 
formities of the arm or leg following frac- 
ture may incur pain from the abnormal 
stresses to which the muscles are subjected 
by the changed body mechanics. In this 
respect, the body must obey the same me- 
chanical laws as wood, stone and steel. A 
building or bridge that is improperly built 
or damaged by storm or quake will produce 
evidence of stress in cracks in its structure, 


Acute Strain 


Chronic strain is to be distinguished from 
the acute or sudden strain due to injury. 
This may vary from a stretching or a tear- 
ing of a few muscle fibers to partial or com- 
plete tears of the whole muscle. This is 
especially seen in rupture of the long head 
of the biceps muscle in the upper arm. The 
biceps muscle has, as its name implies, two 
heads, a large muscular but short head and 
a long narrow tendonous head. It is the 
latter that ruptures frequently. This rup- 
ture may be the result of a sudden force 
(extension or stretching force). However, 
it generally occurs in individuals past mid- 
dle age and especially in those whose work 
predisposes them to excessive use and prob- 
able fraying of the tendon, over a long 
period of time. 


Atrophy 


One of the important causes of disability 
resulting from injuries to muscle is atrophy 
or wasting. The actual reduction in the 
volume of the muscle is associated with a 
marked reduction in power or strength. 
This atrophy may be due to a direct in- 
jury to the muscle or to the disuse that 
comes from complete immobilization in a 
cast or splint. In this respect even a small 
amount of use will prevent atrophy. How- 
ever, a most potent cause of atrophy and 
one that is frequently overlooked is the re- 
flex atrophy that comes from an inflamma- 
tion of a joint which the specific muscle 
controls. For example, inflammation of the 
knee joint will produce an immediate and 
severe atrophy of the quadriceps muscle 
which controls extension (the straightening 
out) of the knee. 


Contraction and Shortening 


Following injury or prolonged immobi- 
lization, there may be a_ shortening of 
muscle. This is seen especially in the leg 
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and ankle. After prolonged immobilization, 
with the foot pointed downward (so-called 
equinus or horse-toe position) the heel cord 
(tendon Achilles) is found drawn up, con- 
tracted or shortened. In some cases func- 
tion of the foot can only be restored by 
cutting or lengthening the heel cord. 


Fibrosis 

In certain fractures, as in fractures of the 
elbow in children, there is a disturbance of 
the circulation which causes a change in 
the character of the muscle. In the forearm 
these muscles lose their normal structure 
and are replaced by hard scar tissue. This 
process is referred to as replacment fibrosis, 
the normal muscle fibers being replaced by 
fibrous, or scar tissue. As a result, the 
power to move the hand and fingers nor- 
mally present in these muscles is seriously 
impaired. Sometimes it is completely lost 
and the accompanying contraction and 
shortening cause the fingers and hand to be 
drawn into a claw hand, deformed attitude. 
This condition is also referred to as Ischemic 
Paralysis (paralysis due to loss of blood 
supply) or Volkman’s Ischemic Sclerosis. 


Myositis Ossificans 


Occasionally, following an injury, espe- 
cially to a bone or joint, a hard mass de- 
velops in the adjoining muscle in which an 
X-ray reveals the presence of bone-like 
shadows. These masses contain calcium and 
have the structure of bone. It is bone, and 
is called myositis ossificans or ossifying 
muscle. The latter term is a misnomer in 
that the muscle does not undergo a process 
of ossification. What has happened is the 
formation of a new colony of bone cells 
arising from a few cells that had been 
knocked loose from the main bone struc- 
ture in the extremity at the time of the 
initial injury. When the formation of these 
bone islands is small and limited, no seri- 
ous disability may be anticipated. Generally 
they are extensive and cause functional dis- 
ability by the restriction of neighboring 
joint motion. It is not always possible to 
remove those bone masses surgically. The 
elbow is a common site as well as the medial 
or inner side of the thigh, especially in 
those who ride extensively.’ 


Tendons 


Tendons are the continuation of muscle 
by means of which they are attached to 
bone. Their injury will affect both the 
movement of the joint which they control 
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and the power and strength of the muscle 
of which they are a part. 


A rupture or severance of a tendon cannot 
be repaired without surgical intervention. 
Large tendons (biceps) repair readily. 
Those in the lower leg also. The tendons 
in the hands and fingers do not repair well, 
even after surgical intervention, because 
their tendon sheaths in which they glide 
smoothly and without friction, become 
thickened and rough. The loss of the smooth 
gliding mechanism interferes with the usual 
quick dexterous and automatic movements 
of the fingers. 


Tenosynovitis 


Injury to the tendon sheaths produces an 
inflammation which is called a tenosyno- 
vitis. In mild cases, there is a short period 
of disability while the condition is easily 
recognized by a characteristic crackling felt 
along the course of the tendons, especially 
when the patient moves those tendons. 


More severe injury or continued use of 
the tendon in excess may produce a thick- 
ening of the tendon sheath which is called 
a stenosing (choking) tenosynovitis. This 
is frequently found in the abductor muscle 
of the thumb‘ in pianists and housewives. 
In this instance, the thickening of the ten- 
don sheath by narrowing its caliber chokes 
off the tendon preventing it from gliding 
normally in its sheath. 


Ganglion 


Occasionally a small blister will form in 
the tendon sheath which becomes thicker as 
time goes on and assumes the character of 
a cyst containing a gelatinous material. 
This is referred to as a ganglion and may 
occur as a result of both acute injury and 
overuse. 


Bursae 


Between each tendon and its attachment 
to bone, lies a small sac, generally filled 
with a lubricating fluid and referred to as 
a bursa. For example, about the knee there 
are generally 13 bursae, although this num- 
ber may vary and more than one bursa may 
be present in each muscle attachment. They 
vary also as to size. They act very much 
like ball bearings and facilitate frictionless 
movement on the part of the muscle or 
tendon. Injury, disease, excessive and ab- 
normal use of the muscle may produce in- 
flammation of this bursa which may cause 
pain, swelling, and limitation of the motion 
of the joint of which it is a component part.* 
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Ligaments and Joint Capsule 


Each joint is composed of two bones 
articulating with each other. The contact 
surfaces of these bones are cushioned by a 
layer of articular cartilage which is com- 
posed of tissue much more resilient than 
bone and can withstand the shocks and 
pressure from the various mechanical forces 
to which it is exposed. Surrounding the 
joint on all sides is a fairly tough envelope 
composed of fibrous tissue which is called 
the joint capsule. The joint is lined on its 
inner surface by a smooth membrane very 
much like the mucous membrane in the 
mouth which is called the synovial mem- 
brane. The function of this membrane is 
to secrete a lubricating fluid thus keeping 
the joint constantly oiled and providing 
frictionless movement. Into the joint 
capsule are inserted some muscle attach- 
ments and ligaments. These form an in- 
tricate network of structures providing 
support to the joint and preventing by their 
position and tightness excessive movements 
of the joint. Some of the ligaments are not 
incorporated in the capsule itself but are 
distinct and isolated as in the cruciate 
(cross) ligaments of the knee joint which 
lie deep within the joint. 

Injuries to these structures may produce 
limitation of movement of the joint or even 
abnormal and excessive mobility. These 
may result in instability of the joint as in 
the knee or predispose to recurrent disloca- 
tion as in the shoulder." 


Blood Vessels 


Vaso-spasm 


Injuries to blood vessels may be followed 
by several events. Contusions and lacera- 
tion of blood vessels are followed imme- 
diately by a vaso-spasm or narrowing of the 
blood vessel injured. Where the blood 
vessel is still intact this is characterized by 
a narrowing of the blood vessel at the point 
injured. Generally, this involves a segment 
from two to four inches long. On both 
sides of this segment the vessel assumes its 
normal caliber. This phenomenon is called 
arterial shock or Kroh’s “stupeur arterielle”. 
It is thought to be due to the stimulation 
of the fine network of nerves (vaso- 
constrictors) which surround the blood 
vessels and control their automatic con- 
striction (narrowing) and dilatation (widen- 
ing). The response is immediate as in the 
reflex withdrawal of the hand from a flame. 

In’ lacerated blood vessels, where the 
vessel is actually cut and bleeding, the same 
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phenomenon occurs. The narrowing of the 
lumen or caliber of the vessel by vaso- 
spasm is a protective mechanism in that it 
reduces the flow of blood. Hemorrhage 
from large vessels in the lower leg follow- 
ing amputation may be controlled without the 
aid of a tourniquet by means of vaso-spasm. 


Thrombosis 


The moment the inner lining (intima) of 
the blood vessel is injured, ferments are re- 
leased which tend to coagulate the blood 
at that point. This clotting process is called 
thrombosis and if extensive enough may 
plug up the vessel, resulting in loss of 
blood to the part it originally supplied. Of 
course this, too, is a protective measure 
since the plugging of a cut blood vessel will 
prevent the patient from bleeding to death. 
It is more important than vaso-spasm which 
is effective for only a short period. 


Necrosis, Infarction, Gangrene 


When the supply of blood is cut off from 
an area normally controlled by that blood 
vessel, that tissue may die. This process 
is also called necrosis, infarction or gan- 
grene. However, the circulatory system is 
so rich that a new blood supply may bring 
nourishment by collateral branches. This 
detour may be obtained by means of a very 
small vessel. At first the vessel may barely 
be able to deliver sufficient blood supply to 
keep the area alive. Soon the small by-pass 
becomes a large road enlarging until it 
reaches the size and volume of the original 
blood vessel. This by-pass is called col- 
lateral circulation. 


Embolism 


Occasionally, a piece of clot or thrombus 
may break off and be carried by the blood 
stream to other parts of the body, leg or 
brain, where it again acts as a plug shutting 
off circulation to that area. These small 
clots that pass along are called emboli. 
They may cause not only partial or com- 
plete plugging of the vessel in its width or 
diameter but may also fill the whole length 
of a blood vessel as well.* 


Nerves 


Nerves react to injury in several ways. 
In the first place, a comparatively minor 
injury may produce as severe a result as if 
the nerve had been actually severed. For 
example, lying on the arm for several hours 
will cause a paralysis of the musculo-spiral 
nerve in the arm producing a drop wrist 
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from paralysis of the muscles which extend 
the wrist. This has been sometimes re- 
ferred to as “Saturday Night Palsy”. There 
will generally be complete regeneration or 
return of nerve function in this case. Fol- 
lowing a fracture or gunshot wound a 
paralysis of the arm with wrist drop may 
occur but the specific cause of the inter- 
ruption of nerve impulse remains a mystery. 


The nerve may be actually severed. There 
may be pressure of a piece of bone on it just 
as in “Saturday Night Palsy” or pressure on 
the nerve may be coming from a hematoma 
(blood clot). In any case the response is 
the same. From the external appearance of 
the arm there is no way of differentiating 
between these possible causes of disability. 
Inability to distinguish between complete 
anatomical and physiological severance has 
been one of the stumbling blocks, not only 
in establishing a prognosis (forecast), but 
also in deciding upon a course of treatment. 
Only by actual exposure of the nerve at 
operation can the diagnosis be definitely 
made since the conductivity of the nerve 
impulse is abolished in both instances. 
Physiological block which causes no actual 
damage to the nerve though completely block- 
ing the nerve impulse is generally of a fleeting 
character. But even in mild cases recovery 
may require weeks and occasionally months. 


Degeneration and Regeneration 


In the more serious cases with actual 
damage to the nerve, regeneration requires 
months if not years. Where the nerve is 
actually cut and the cut ends are separated, 
regeneration can never occur until the ends 
are brought together by actual suture. In 
instances of persistent pressure by blood or 
callus (newly formed bone substance) the 
absorption of the blood clot or the gradual 
freeing of the nerve by massage, manipula- 
tion or actual surgery (neurolysis) will per- 
mit regeneration. 


The long period necessary for the re- 
generation of nerve tissue and the restora- 
tion of the nerve impulse is due to the fact 
that the entire nerve degenerates from the 
point of injury to its very terminal portion. 
The nerve remains only as a track or bridge 
over which a new nerve is built. In the 
Process of degeneration the myelin, which 
is the specific substance covering each nerve 
filament or axis cylinder, disappears along 
with the axis cylinder. The sheath of the 
whole nerve is called the sheath of Schwann, 
and the cells of that sheath proliferate or 
multiply in the process of regeneration, and 
the tract remains to guide as it were by 
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means of neurotropism (an innate power 
to move along certain paths like the light 
which attracts the moth), the regenerating 
axis cylinders which grow out of the sheath 
or proximal nerve stump. In the proximal 
(nearest the axis of the body or spinal 
cord) cut end of a nerve, regeneration of 
new axis cylinders occurs in a wild fashion 
curling up on the end of the nerve stump into 
a bulbous mass called a neuroma. These may 
become disabling if exposed (as in amputa- 
tion stumps) or lying in an area which might 
be pulled on by scar. 


The process of regeneration is very slow, 
taking from six months to two years for the 
major nerves of the arm. 


Individuality 


Nerves have an individuality in their re- 
sponse to injury due to their structure and 
developmental character. Some nerves con- 
tain nothing but motor fibers and hence will 
respond to injury with the loss of function 
their nerves convey, namely, paralysis or 
loss of muscle power. Others contain noth- 
ing but sensory nerves and the loss of func- 
tion here, too, will be paralysis (loss of 
nerve function and innervation) but not of 
power, only of sensation, the ability to per- 
ceive pain, touch, temperature. Some nerves 
are mixed, carrying both motor and sensory 
nerve fibers.® 


Bone Fracture 
Types 


When a compressive force exceeds the 
elastic limit of bone, the result is a break in 
the bone, that is to say, a fracture. .-There 
may be a break through the bone and all 
its coverings, a complete fracture; there may 
be a partial break of the bone (not com- 
pletely traversing the bone), an incomplete 
fracture; and there may be a complete break 
of the bone with intact periosteum (bone 
covering), a greenstick fracture (like a bent 
twig) as seen especially in childhood. The 
essential functions of bone are static and 
dynamic, that is, support and motion. In 
the execution of these functions the bone 
takes the part of a lever, while the muscle 
which changes the position of the lever acts 
as the motor. These functions are disturbed 
by the break or fracture. 


Repair 
The healing of fractures takes place by 
a process of repair similar to the process of 
inflammation in soft tissues. However, this 
varies from that in soft tissues because of 
the different character of bone tissue. 
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As in soft tissues we deal here also with 
organic tissues, the bone cells. These cells 
are of two types, osteoclasts and osteoblasts. 
Before any repair can begin dead tissue 
must be removed, the decks must be 
stripped for action. This is accomplished 
by the osteoclasts which are giant cells 
many times the size of the white blood cells 
or phagocytes, but like them have a similar 
power of digesting foreign material. 


Along with the action of the osteoclasts 
there is secreted a gelatinous substance 
called callus which connects the ends of the 
broken bones. This is soft and semifluid 
and has no permanent value. However, it 
forms a bed or soil in which grow the bone 
building cells found more freely on the 
outer or shell-like structure of the bone 
called the cortex.” Generally they are found 
between the bone and in close intimate con- 
tact with the fibrous covering or the peri- 
osteum. Frequently the removal of peri- 
osteum by injury or by grafting to cover 
a bone defect will be followed by the forma- 
tion of bone in the new area. This is gen- 
erally due not to the power of periosteum 
to produce new bone by itself, but to the 
osteoblasts or bone producing cells which 
it carries with it as it is torn or cut from 
the underlying cortex (hard outer shell of 
bone.) (See Myositis Ossificans.) 


These osteoblasts invade and gradually 
replace the semifluid callus until the space 
between the broken ends of bone are 
bridged over by hard bony substance. But 
the hard bony substance which is the 
specific characteristic of bone is not due to 
the bone cells. If one did remove the min- 
eral substances contained in bone it would 
lose its firm consistency and take on a 
rubbery character. Its firmness is due there- 
fore to the, presence of minerals, chiefly 
calcium, 


Calcium 


The calcium (or lime) in the bony skele- 
ton has two functions. In the first place, 
it provides firmness to a structure that re- 
quires this factor to carry out its functions 
of providing support and motion. In the 
second place, the bones act as the great 
storehouse of calcium for the whole body 
so that it can be utilized in other parts of 
the body when and where needed, especially 
since calcium plays a very important part 
in body chemistry. 


Since the calcium in the bones must be 
made available for use in other parts of the 
body, sometimes at a moment's notice, it 
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must exist in a form which can be easily 
utilized. In the form of tertiary calcium 
phosphate, calcium may be withdrawn from 
the bone and immediately pass through the 
blood to be deposited in the areas where it 
is required. 


Osteoporosis 


The withdrawal of this calcium when ex- 
cessive, may cause a weakening of the bone 
structure. This is seen in the X-ray by a 
diminution of the density of the lime and 
is referred to as osteoporosis (thinning out 
of the lime in the bone). It is a common 
finding after fracture and hence part of the 
early process of repair. When it persists 
after the fracture has healed, it is a patho- 
logical (abnormal) finding and due to some 
abnormal changes. There are specific bone 
diseases which produce extreme forms of 
the loss of calcium or osteoporosis such as 
Paget’s Disease, Bone Cysts and Bone 
Tumors. In the aged, or in the prematurely 
aged, this loss of lime may be localized in 
one bone or generalized throughout the 
bony skeleton, in which cases it is called 
senile osteoporosis. It is important to dis- 
tinguish this normal finding in the aged 
from the abnormal finding following disease 
or injury 


Sudek’s Atrophy 


Following fractures and sometimes after 
comparatively minor injuries to the bones 
of the hand and foot, a'progressive osteo- 
porosis may develop. This is described as 
Sudek’s Atrophy. The X-ray shows in the 
advanced stages an intensive osteoporosis. 
External examination of the part, hand or 
foot reveals very little except a slight or 
moderate degree of swelling. Subjectively, 
however, the patient complains of severe 
pain both at rest and at work. The con- 
dition is not well understood. It is thought 
to be due to a disturbance of the nerve 
supply (sympathetics) to the vessels. Some 
improvement is noted in those instances 
where that nerve supply is interrupted by 
injection or by surgical section. 


Specific End Result of Fractures 


The terminal result of a fracture may 
assume many and varied forms. There may 
be complete union without displacement or 


functional disability. This result is as a 
rule uncommon. Generally some disability 
remains. The incapacity may take the form 
of disturbance of structure and function of 
bone, its coverings and the adjacent parts. 
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Malalignment 


One of the causes of incapacity following 
fracture is malalignment, failure to set the 
fragments properly in the long axis of the 
bone. The bone ends may be rotated, 
angulated or displaced and override each 
other. This may produce a shortened bone 
or a marked change in the way the muscles 
must move with changed conditions of 
leverage. This is bound to produce quick 
fatigue and strain. 


Callus 


Another cause of disability following frac- 
ture is excess callus. When a fracture heals 
two kinds of callus are formed, one between 
the fragments themselves, the interfrag- 
mentary callus, and the other underneath the 
periosteum, the subperiosteal callus. The 
interfragmentary callus is the first to form 
and usually disappears entirely. The sub- 
periosteal callus often remains and may 
grow to such size, especially where there is 
a marked displacement of fragments, that 
the motion of the neighboring joints may be 
seriously interfered with and the function 
of the limb greatly impaired. The occur- 
rence of pain is frequent where there is an 
excess of callus due to the encroachment 
on tendons, blood vessels and nerves. 


Delayed Union 


The normal healing period in fractures 
is frequently exceeded. Inability to bear 
weight on the leg or to use the arm may 
be due to an incomplete process of repair. 
When the average length of healing time is 
exceeded, a condition of delayed union is 
present. Ordinarily the reparative process 
goes on to completion but occasionally the 
phenomenon of delayed union passes on to 
the more serious one of non-union. 


As a sequel of fractures, delayed union 
is of importance in prolonging the period 
of disability. Intercurrent disease like 
syphilis or tuberculosis or diabetes are fre- 
quently charged with the responsibility for 
the delay in healing. However, constitu- 
tional conditions of this type rarely play a 
part. Fractures are seen to heal in the 
average time not only in these diseases but 
also in generalized bone disease like Paget’s 
disease (osteitis deformans) where there is 
a widespread disturbance in both bone and 
lime structure. 


Local conditions are to be given greater 
consideration in the causation of delayed 
union. Inadequate immobilization of the 
fracture, permitting movement, is the most 
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frequent cause of delayed union. The dis- 
traction or pulling apart of the fragments 
by pins in the case of skeletal traction is 
another contributory factor. 


Non-unton 


Non-union is persistent delayed union 
that does not respond to the natural process 
of repair. Its causes are essentially the 
same although occasional failure to unite 
may be due to circulatory injury to the 
nutrient blood vessel, the large artery in 
the bone which supplies nourishment to its 
structure. (See Hip and Scaphoid bones). 
In non-union, surgical intervention is neces- 
sary to secure stabilization and repair of 
the defect. This may be accomplished by 
bone grafting or by drilling multiple holes 
through the fracture area to create fresh 
conditions favoring the reparative process. 
In the latter instance the bone must again 
be splinted to avoid the movement that 
may have produced the original non-union. 


Because of the great movement or laxity 
at the site of non-union the impression is 
that of a false joint. Long standing cases 
of non-union give the appearance of a false 
joint (pseudo-arthrosis) on X-ray exami- 
nation. 


Compound Fractures 


Up to now-we have been speaking of 
simple fractures, those which are not com- 
plicated by a break in the skin. Wherever 
a wound complicates a fracture it is spoken 
of as a compound fracture. The term is 
generally applied to the type of wound that 
leads from the exterior directly down to 
and communicating with the fracture. The 
danger here, of course, is infection, infec- 
tion not only of the soft tissues but also 
of the bone with its more serious conse- 
quences, osteomyelitis. A large wound 
which does not communicate with the frac- 
tured bone is also considered as a compound 
fracture even though the danger is not as 
great as in the communicating wound. 
Superficial wounds and abrasions in the 
presence of fracture do not constitute a 
compound fracture. However, if the frac- 
ture itself has perforated the skin, resuming 
its normal position but leaving a small 
puncture wound, the condition is still de- 
scribed as a compound fracture. 


Osteomyelitis 


The seriousness of compound fractures is 
the danger of osteomyelitis super-imposed 
on all the other possible complications such 
as malalignment, delayed union, excess 


PAGE 279 





callus and non-union. It presumes pro- 
longed periods of healing and in frank cases 
of osteomyelitis greater permanent and con- 
tinuing disability. 


Epiphyseal Injuries 

In growing children there is found at the 
end of each long bone, a bone growing 
center or epiphysis. Injuries including 
fractures and separation of this epiphysis 
from the main shaft of the bone may be 
serious. Even where complete and accurate 
reduction is obtained, serious disability may 
occur since the fracture may cause an early 
closure or fusion of the epiphysis with 
cessation of growth. One of the common 
deformities in the elbow occurs in just this 
way. The lower end of the humerus (bone 
of upper arm) widens out at the elbow 
to form two knob-like projections, an inner 
and an outer condyle. Fracture of the outer 
condyle in childhood is frequently followed 
by a premature closure of the epiphysis of 
that condyle. That portion of the humerus 
stops growing. The epiphysis of the inner 
condyle continues to grow. This causes the 
inner portion of the humerus to become 
longer than the outer portion producing a 
distortion which gives the appearance of a 
gunstock deformity of the elbow. 


It should be remembered, however, that 
epiphyseal injuries may heal without distor- 
tion and without premature closure, but only, 
when the germinal or bone growing layer 
of cells in the epiphysis has not been 
disturbed.” 


Joints 


The characteristic disability that results 
from injuries to joints is limitation of mo- 
tion. The limitation may come from in- 
volvement of structures outside the joint or 
may originate in the joint itself. When the 
inside of the joint is involved, the limitation 
is always more serious than when the struc- 
tures outside are involved since the restric- 
tion of motion is present in all directions in 
the former instance and only in one or two 
directions in the latter instance. 


Sprains and Dislocations 


Sprains represent injuries to ligaments or 
capsule. They cause restriction of motion 
by pain, shortening or adhesions.” 


Dislocations are followed by injuries to 
ligaments and capsule. In those cases where 
the rent in .the capsule has been usually 
large, recurrence of the dislocation may take 
place. This is especially frequent in the 
shoulder. In other instances a _ residual 
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laxity of the joint may be the persistent 
sequel of the dislocation. 


Articular Cartilage 


Injury to the joint cartilage covering the 
ends of the bone in the joint may heal with- 
out residual disability. If the injuries are 
extensive, they may leave a residual in- 
flammation or arthritis causing pain on 
weight bearing and movement and some 
permanent restriction of movement. 


Semilunar Cartilages 


Nature has provided two menisci, crescentic 
discs of fibro-cartilage which act as washers 
to provide a more perfect fit to the bones 
of the knee joint. Injuries frequently split 
the cartilage causing them to be shifted 
from their normal position, thus blocking or 
locking motion of the joint, or even pre- 
disposing to instability or slipping of the 
joint. 

Synovitis 

Inflammation of a joint, whether by in- 
jury or by infection, may result in restric- 
tion of motion. The inflammation may 
produce changes in the synovial membrane 
(lining of the joint) which may terminate 
in thickening or in excessive formation of 
fluid. The collection of fluid - frequently 
seen in the joints following injury is de- 
scribed as an effusion. The pouring out of 
fluid is a process that is essentially circula- 
tory in that the fluid represents serum from 
the blood that has passed through (transu- 
date) the blood vessels in the synovial 
membrane while the vessels were held in 
a persistent state of vaso-dilation following 
the injury. Removal of fluid is not always 
necessary or desirable for it acts as a splint 
to the joint. However, if it is persistent and 
excessive, causing stretching of the capsule 
and thus tending to later laxity of the joint, 
it should be removed by a needle and 
syringe (aspiration). 

Inflammation of the lining membrane 
(synovitis) may heal without any residual 
disability. More often there may be a slight 
instability of the joint, restriction of motion 
or atrophy of the surrounding musculature. 


Ankylosis 


Ankylosis represents the terminal stage 
of severe joint injuries. Ankylosis is said 
to be true or bony, when the bones have 
actually fused or joined to bridge across the 
joint. It is described as false or fibrous 
where motion in the joint is blocked by the 
formation of an excess of fibrous or scaf 
tissue.” 
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FOOTNOTES 


Expository footnotes and medico-legal annotations for the present paper were prepared 
for the benefit of the legal reader by the General Editor of the Symposium Series “Scientific 
Proof and Relations of Law and Medicine.” 
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1The location and extensiveness of scars are 
of primary importance medico-legally. In gen- 
eral, scars may involve more than one species 
of injury as follows: interference with normal 
function; cosmetic defects in the sense of dis- 
figurement; increased susceptibility to future 
injury; prospective medical expense in the way 
of plastic surgery or operations to correct the 
defect; and lastly, mental anguish from reason- 
able fear of future complications, such as pos- 
sible development of cancer. 


Personal injury cases involving the foregoing 
elements of damage are legion. Burns are quite 
common mishaps and often result in extensive 
scars which may interfere with locomotion 
(Hunt v. Rundle, 10 La. App. 604, 120 So. 696 
(1929); or involve total and permanent dis- 
ability (as in Sabol v. Chicago and N. W. Rail- 
way Co., 255 Mich. 548, 238 N. W, 281 (1931)). 
Oftentimes, strictures may be relieved by skin 
graft operations intended to replace scar tissue: 
the cost of such surgery is, of course, an ele- 
ment of damages as well as any worsening of 
the condition caused by the surgeon’s malprac- 
tice, provided the plaintiff chose his physician 
without notice of any incompetency. Scars may 
prevent the normal closing of an eyelid (Grab 
v. Davis Const. Co., (Mo. App.) 109 S. W. (2d) 
882 (1937)) or they may interfere with such 
functions as the processes of elimination or nor- 
mal sexual relations. Increased susceptibility 
to injury does not entitle one to recover dam- 
ages for future complications unless such results 
are reasonably certain to occur, but there is 
legal authority to the effect that the evidence 
is admissible to show actual present impairment 
of the particular body tissue. . (Leenders v. 
Calif. Hawaiian Sugar Refining Corp., 59 Cal. 
App. (2d) 752, 139 P. (2d) 987 (1943).) 

Practically all courts today are prepared to 
allow damages for such extreme disfiguration as 
will reasonably cause a sense of humiliation or 
Mental anguish. In practice, since the plaintiff 
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has a right to exhibit his scars and disfigure- 
ment to the jury as evidence of the extent of 
his injury, such factors are always reflected in 
the award of damages and it is doubtful whethér 
any instruction of the court excluding them 
would be effective to erase the phychological 
effects of the disfigurement from the minds of 
the jurors. Facial disfigurement is, of course, 
More serious than scars which are confined to 
other parts of the body. In Carlson v. Naddy, 
181 Minn, 180, 232 N. W. 3 (1930), however, the 
court held that the fact that disfigurement of 
the legs would be concealed goes to the amount 
of damage rather than to the right to recover 
compensation for that item, In at least two 
cases, courts have reduced the amounts of ver- 
dicts on the ground that the disfiguring scars 
could be reduced or relieved by plastic surgery. 
(Goodwin v. Giovenelli, 117 Conn. 103, 167 Atl. 87 
(1933); Felo v. Kroger Grocery and Baking Co., 
347 Pa. 142, 31 A. (2d) 552 (1943).) It is be 
lieved that such an approach is well warranted, 
for plastic surgery involves but slight risk to 
life or limb; it is a type of procedure that 
reasonable and competent surgeons would rec- 
ommend and reasonable patients would accept 
as a matter of routine and it is therefore a 
measure which the plaintiff can be e 

to take to minimize his own damages. Certainly 
a plaintiff cannot recover damages for both dis- 
figurement and the expense of surgery required 
to restore his fractured nose to its original con- 
dition. (Cosgrove v. Thomas, 257 Mich, 376, 
241 N. W. 168 (1932).) Plaintiff is entitled to 
recover damages for several] skin graft opera- 
tions performed to relieve or reduce his scar 
tissue. (Muller v. A. B. Kirschbaum Co., 298 
Pa. 560, 148 Atl. 851 (1930).) 


Cancer sometimes develops at the site of scars 
produced by burns. See, in the Symposium 
series ‘‘Scientific Proof and Relations of Law 
and Medicine’ (1st Series, April, 1943) the fol- 
lowing paper: Aldrich, Robert Henry: Forensic 
Aspects of Burns (with Special Reference to Ap- 
praisal of Terminal Disability), Va. Law Rev. 
29:739, April, 1943; Annals of Surgery 117:576, 
April, 1943. In like manner, cancer may develop 
at the site of serious burns caused by excessive 
irradiation of a patient with X-ray or radium. 
See, in the present Symposium series: Dunlap, 
Charles E.: Medico-legal Aspects of Injuries 
from Exposure to X-ray and Radioactive Sub- 
stances, to be published in Occupational Medi- 
cine. Actually, such a contingency is a 
possibility rather than a probability and, strictly 
speaking, a physician would not be warranted in 
testifying that the development of cancer is 
reasonably certain to occur at the site of the 
sear. Still, though damages for that contingent 
complication could hardly be allowed if proper 
objections were made to introduction of the 
evidence, the problem of compensation for rea- 
sonable mental anguish possibly stands on a 
different footing. If a dread complication may 
develop, and the plaintiff knows of that fact, 
the production of mental anguish would seem to 
be a natural and reasonable consequence. It 
has been held that mental anguish caused by 
physical disfigurement is not identical with the 
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mental pain produced by a serious personal 
injury. The court accordingly held, in Wilson 
v. Kurn (Mo. Sup. Ct.), 183 S. W. (2d) 553 
(1944), that the action of a jury in making a 
separate allowance for the two items did not 
involve assessment of double damages. 


For collected cases dealing with compensa- 
bility of disfigurement in tort actions brought 
for personal injury, see the following annota- 
tions: 37 A. L. R. 11, at p. 41; 46 A. L, R. 
1230, at p. 1287; 102 A. L. R. 1125, at p. 1269; 
6 N. Cc. Cc. A. (N. S.) 456 (disfigurement of 
face or head of juvenile as element of damages 
for personal injury); 6 N. C. C, A. (N. S.) 488 
(disfigurement of face or head of an adult as 
element of damages for personal injury). For 
cases dealing with compensability of disfigure- 
ment under Workmen's Compensation Laws, see 


80 A. L. R. 970; 116 A. L. R. 712. 


2 Among the diseases which impair circula- 
tion in the extremities and predispose to the 
formation of ulcers, we might mention ar- 
teriosclerosis, diabetes, and Buerger’s disease. 
Predisposition to injury is held by our courts 
to be no ground for refusing or reducing 
damages if the defendant culpably created an 
undue risk of injury to a person of average 
physical and psychic resistance in plaintiff's 
position, or if the tort feasor actually knew of 
his victim’s special vulnerability and then acted 
unreasonably in reference to it. In like man- 
ner, courts of virtually all states hold that 
under the usual Workmen's Compensation law 
the employer takes the employee with all his 
idiosyncrasies and special susceptibilities to 
injury, Even if the workman has a preexisting 
disease, if it is aggravated or accelerated by 


an accidental injury sustained in the course and 
scope of employment, the claimant is entitled 
to benefits for any resulting disability. 


* For a case of dormant syphilis allegedly acti- 
vated by a moderate trauma to the leg, resulting 
in a chronic ulcer, see Jones v. Lake Charles 
Compress and Warehouse Co., (La. App.) 153 
So, 347 (1934) (compensation allowed). A rather 
trivial injury of a person who has varicose veins 
in his lower limbs may result in ulcers and 
disability. See Weturis v. Boebel Cafeteria, 
243 N. Y¥. App. Div. 842, 278 N. Y. Supp. 152 
(1935) (the claimant, a waitress subject to vari- 
cose veins, in course of employment struck her 
leg against a barrel, receiving abrasions which 
resulted in formation of an ulcer and consequent 
disability; held: award of compensation af- 
firmed). Ulceration of the eye or cornea, if 
not uncommon medico-legally but the cause- 
effect relationship usually is clear. A more 
difficult problem of proof is raised when one 
must determine the causal connection between 
an allegedly traumatic episode and the causa- 
tion or aggravation of a duodenal ulcer. In 
many such cases the person undoubtedly had 
the ulcer prior to receipt of the traumatic stimu- 
lus though it may not have been active enough 
to produce marked symptoms. It is now recog- 
nized that prolonged nervous and emotional 
tension, anxiety, etc., have a causal relation to 
the development of gastric ulcers and Alvarez 
of Mayo Clinic has noticed, in his long experi- 
ence as a gastroenterologist, that most cases 
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of exacerbation of preexisting ulcers follow 
some intense emotional crisis. 


*Chronic muscle strain, resulting from fa- 
tigue, may be a temporary phenomenon. Re. 
cently, Dr. J. M. Nielsen, a_ specialist in 
neurology, has described the nature and mechan- 
isms of a medical condition resulting from more 
advanced fatigue; it may produce in the sub. 
ject affected temporary paralysis, atrophy of 
muscles, and weight loss which are not gen- 
erally completely reversible even with the best 
of treatment. See, in this Symposium series: 
Medical Science for the Lawyer: Generalized 
Neuromuscular Exhaustion Syndromes, to be 
submitted for legal publication. It has been held 
that muscular exhaustion developing from long 
continuous and heavy work on a machine which 
was defective, and therefore produced more 
than ordinary friction, could not be considered 
to be due to an “‘accident’’ within the meaning 
of Workmen's Compensation Law. Young v, 
Melrose Granite Co., 152 Minn. 512, 189 N. W. 
426 (1922), 29 A. L. R. 506. The question may 
well arise as to whether such muscular exhaus- 
tion developing insidiously from prolonged ex- 
posure to unreasonable working conditions 
should not be compensable under the occupa- 
tional disease law of a particular state. In 
some of the Workmen's Compensation cases of 
more recent vintage, both in this country and 
in Great Britain, there has been a manifest 
tendency to broaden the concept of ‘‘accidents,” 
Some courts are now willing to consider an 
injury to be ‘‘accidental”’ if it is directly trace- 
able to an unusual exertion not ordinarily asso- 
ciated with the particular job, and this, even 
though there be difficulty in pointing to any 
specific episode. This line of thought, however, 
is in the forefront of legal evolution and is not 
yet generally accepted in the fleld of Work- 
men’s Compensation Law. A majority of courts 
seems to have denied workmen’s compensation 
benefits in these cases for want of a specific 
“accident.'’ For collected cases, see 29 A. L. R. 
510 (annotation entitled: Injury to Muscles or 
Nerves Attributable to Occupation, But Not Due 
to a Sudden Event, as Within Workmen's Com- 
pensation Act). Cases of acute muscle strain, 
on the other hand, with, or without, tears of 
the muscle fiber or rupture of the tendons, can 
be traced to some precise traumatic incident 
such as lifting an excessive weight in the course 
of employment, as where a fellow worker sud 
denly lets go of some object being lifted thus 
throwing an undue load upon the claimant 
(Texas and Pacific Ry. Co. v. White (Tex. Civ. 
App.) 177 S. W. 1185 (1915)) or to such accl- 
dents as being struck by falling objects o1 
being involved in vehicular collisions or being 
crushed between the cars of a train, or run 
over. 


When there is an impairment or loss of mus 
cular control following an injury, one must, 
of course, think of the possibility of injury to 
the brain, the spinal cord or the peripheral 
nerves, but one must also consider the possi 
bility that the claimant's complaints have no 
organic basis but are due to a traumatic neu 
rosis (hysterical paralysis), a condition due to 
Psychological reactions and mechanisms. A 
medical man competent to examine the nervous 
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system, preferably a specialist in neurology, 
(nervous disorders) can determine by his ex- 
amination whether there is any demonstrable 
lesion or injury of the nervous system. -See, in 
the first Symposium series, the following paper: 
Smith, H. W. and Solomon, H. C.: Traumatic 
Neuroses in Court, Va. Law Rev, 30:87, 1943; 
Annals of Int, Med. 21 :367, 1944. 


For disability resulting from atrophy of 
muscles in the arm and hand see the following 
cases: Mooney v. Monark Gasoline and Oil Co., 
317 Mo. 1255, 298 S. W. 69 (1927); Dorman vw. 
East St. Louis Ry. Co., 335 Mo. 1082, 75 S. W. 
(2d) 854 (1934). 


For a case involving contraction and shorten- 
ing of muscle and of the Achilles tendon, with 
resultant equinus or horse-toe deformity, see 
Yarrough v. Hines, 112 Wash, 310, 192 Pac. 886 
(1920). The complication in question arose from 
prolonged immobilization of plaintiff's leg and 
ankle following a fracture of his fibula (the 
outer or splint done in the leg). A jury ver- 
dict for $5,000, reduced by the trial court to 
$3,250, was held by the appeal court to be not 
excessive. 


Disturbance of the circulation, with resultant 
development of Volkman’s .Ischemic Sclerosis, 
may be due to the negligent manner in which 
a physician applies a bandage or a cast in 
treating an injury of the forearm or hand. For 
cases of this sort involving alleged malpractice 
by the attending physician, see; Ruud v, Hend- 
rickson, 176 Minn, 138, 222 N, W. 904 (1929); 
Van der Bie v. Kools, 264 Mich. 468; 250 N. W. 
268 (1933); Winters v. Rance, 125 Neb. 577; 251 
N. W. 167 (1933); Gruginski v. Lane, 177 Wash. 
121, 30 P. (2d) 970 (1934); Brown et al. v. Dark, 
196 Ark. 724, 119 S. W. (2d) 529 (1938). 


4 Abductor muscle in the thumb: Abduction 
involves the motion of a member of the body 
away from the midline. The abductor muscle 
in the thumb, therefore, is the one responsible 
for moving the thumb outward away from the 
index finger. 


5’ For cases involving severance of tendons in 
the wrist or hand, see: Berg v. Griffiths, 127 
Neb. 501, 256 N. W. 44 (1934), 102 A. L. R, 1124; 
Lewis v. Miller, 119 Neb. 765, 230 N. W. 769 
(1930), 70 A. L. R. 532; Von Stetten v. Yellow- 
Checker Cab. Co., Consolidated, 100 Cal, App. 
775, 281 Pac. 95 (1929), 


In Haigh v. White Way Laundry Co., 164 
Iowa 143, 145 N. W. 473 (1914), 50 L. R. A. 
(N. S.) 1091, the plaintiff brought an action 
for injuries to her hand sustained when it was 
caught and burned in an unguarded mangle 
during course of her employment in defendant's 
laundry. The defendant pleaded a satisfaction 
and release based on a compromise settlement 
of $30.00. Plaintiff replied that two of defend- 
ant’s representatives, one of whom was a physi- 
cian, represented to her that her injuries were 
trifling and that the tendons of her hand were 
not injured; that, in fact, the tendons and ten- 
don sheaths were badly injured so that she 
was required to submit to three corrective oper- 
ations, The court held, in ruling on defendant's 
demurrer to the reply, that the plaintiff's allega- 
tions, if proven, would suffice to set aside the 
release on the ground of fraud in the induce- 
ment since the medical representations made 
related to existing facts. In regard to this 
important subject, see 5 N. C. C. A. (N. S.) 387 
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(annotation entitled: Fraud in Relation to Na- 
ture, Extent, or Duration of Injury as Grounds 
for Avoiding Release of Liability). See also, 
in this Symposium series, the following paper: 
Stephens, Joe C., Jr.: Legal Aspects of Com- 
promise Settlements, to be submitted for legal 
publication, 


* Traumatic bursitis has long been held to be 
a compensable injury under the Workmen’s 
Compensation Law. (Porter v. Anderson, 1 Cal. 
Ind. Acc. Comm. 46 (1914).) In cases of so- 
called ‘‘housemaid’s knee’’ resulting from pro- 
longed weight bearing on one’s knees in the 
course of scrubbing floors, painting them or 
polishing them, a question may well arise as 
to whether the condition is an occupational 
disease, compensable as such, or is the result 
of an accidental injury (Standard Cabinet Co. 
v. Landgrave, 76 Ind. App. 593, 132 N, E. 661 
(1921)). For traumatic bursitis of the shoulders 
resulting from a wrenching injury sustained by 
claimant while operating a team of horses and 
a scraper in a gravel pit, see Muetzel v. Muetzel, 
169 Minn. 360, 211 N. W. 320 (1926) (award of 
compensation upheld). 


For cases of alleged traumatic bursitis made 
the foundation of personal injury actions, see 
Cohn v. Brown, 13 La. App. 604, 128 So. 54 
(1930), and Mathews v. Brooklyn and Queens 
Transit Corp., 245 App. Div. 731, 280 N. Y, S. 
113 (1935). 


™ The reader will find cases involving injuries 
to joints and ligaments under such headings as 
“‘knee,’’ ‘‘shoulder,’’ etc. (miscellaneous in- 
juries) in the following annotations: 46 A. L, R. 
1230; 102 A. L. R. 1124, entitled: Excessiveness 
of verdict in action by person injured for in- 
juries not resulting in death. 


8’ Thrombosis occurring in an important blood 
vessel of the brain (cerebral thrombosis) fre- 
quently causes paralysis or sudden death. The 
main nerve tracts cross in the spinal cord; for 
that reason, thrombosis in the right hemi- 
sphere of the brain will, in event of paralysis, 
be manifest in the left side of the body and 
vice versa, Coronary thrombosis (stoppage of 
one of the branches of the coronary arteries 
which supply the heart) is one of the major 
eardiac disasters and may cause rapid death 
or serious illness followed by varying degrees 
of disability. Much depends here upon the size 
of the vessel occluded and the adequacy of the 
collateral circulation to supply the heart muscle 
with blood. See, in this Symposium series, 
White, Paul Dudley and Smith, Hubert Wins- 
ton: Medico-legal Aspects of the Heart, No. 
Carolina Law Rev., April, 1946. A variable 
amount of heart tissue supplied by the blood 
vessel occluded is likely to die and to be re- 
placed by scar tissue. Overexertion of the pa- 
tient during the period of convalescence may 
cause this cardiac scar to rupture with fatal 
results. 


The possibility of thrombosis increases in the 
presence of any disease which narrows the di- 
ameter of blood vessels, as, for instance, arteri- 
osclerosis and Buerger’s disease. See, in the 
1943 Symposium on Scientific Proof and Rela- 
tions of Law and Medicine, the following paper: 
Homans, J.: Circulatory Deficiency in the Ex- 
tremities in Relation to Medico-legal Problems: 
Arteriosclerotic Deficiency (including Diabetes) ; 
Thromboangiitis Obliterans, or Buerger’s Dis- 
ease, Annals of Internal Medicine, 18:518, 1943. 
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Workmen's Compensation Commissions have 
been allowing awards in cases where accidental 
injury in course of employment has led to 
thrombosis of blood vessels narrowed by pre- 
existing disease. 


One of the risks of surgery, particularly in 
the abdominal and pelvic areas, is postoperative 
embolism. Sometimes it is difficult to say 
whether the embolus was caused by injury, or 
by corrective surgery performed in treating the 
injury, or by an entirely independent cause re- 
lated to neither. If it is not possible for med- 
ical witnesses to do more than speculate 
between two possible causes, without being able 
to conclude, and so to testify, that the traumatic 
episode was the probable cause of the embolism, 
the claimant case will fail because expert testi- 
mony of this sort is essential to proof of the 
requisite causal connection. For instance, in 
Morris v. Lehigh Valley Coal Co., 121 Pa. Super. 
Ct. 493, 184 Atl. 266 (1936), the decedent, in 
course of employment, slipped and suffered a 
sprain in the region of his right groin. He 
noticed a lump and consulted the company 
physician and the latter operated on him three 
days later for supposed femoral hernia. Opera- 
tive exposure showed that the swelling was not 
due to a hernia but to a swollen varicose vein 
and the doctor closed the wound without op- 
erating upon the vein. About three weeks later 
decedent died of pulmonary embolism. Medical 
witnesses could only say that the blood clot may 
have resulted either from the operation or from 
the varicose vein independent of the operation. 
The court held that compensation was properly 
denied because proof of causal connection be- 
tween operation and death wag speculative. If 
medical witnesses simply disagree, however, and 
some are prepared to give expert opinions sup- 
porting a probable causal connection, the in- 
jurious result is compensable. See Geagan’s 
case, 301 Mass. 319, 17 N. E. (2d) 172 (1938) 
(X accidentally fractured his ankle; six days 
later he was operated while in the hospital 
for an old hydrocele unrelated to the injury 
which caused his hospitalization. Fifteen days 
after the operation, X died of a pulmonary 
embolus. Medical witnesses disagreed as to 
whether the embolus resulted from the fracture 
or from the independent operation; held: award 
of compensation affirmed.) 


®In these days of frequent automobile col- 
lisions, passengers are apt to receive severe 
head injuries and oftentimes to sustain a sever- 
ance of one or more branches of the facial nerve 
with consequent paralysis of certain facial mus- 
cles or other nerves may be injured with cor- 
responding loss of motor or sensory function, 
or both, depending upon the nerve involved. 
For cases involving facial paralysis, see: Brown 
v. Chicago, R. I. and P. Ry. Co. (La. App.) 14 
So. (2d) 307 (1943) (paralysis, left side of face 
plus other injuries); Richter v. Hoglundetal 
(C. C. A. Wis.) 132 F, (2d) 748 (1943) (loss of 
muscle control of left half of forehead). For 
multiple injuries including damage to the ulnar 
nerve in the arm, plaintiff recovered $10,000 in 
damages and the appeal court held it to be not 
excessive in the case of Duran v. Pickwick 
Stages System, 140 Cal. App, 103, 35 P. (2d) 
14g (1934). The plaintiff, in Purdy v. Swift 
and Co., et al., 34 Cal. App. (2d) 656, 94 P. (2d) 
389 (1939), sustained multiple injuries involving 
loss of the sense of smell (anosmia) and partial 
loss of taste; held: a verdict for $20,000 was not 
excessive. For injury of the brachial plexus, 
see Wellinger v, Terminal R. Ass’n of St. Louis 
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(Mo.) 183 S. W. (2d) 903 (1944). Dog bites 
around the face may injure the facial nerve 
(Zarek v. Fredericks (C, C. A. Pa.) [9 CCH 
Negligence Cases 941] 138 F, (2d) 689 (1943)); 
oftentimes such bites leave ugly scars and lay 
a foundation for damages to compensate dis- 
figurement; or they may require expensive 


plastic surgery for correction of scars; or, 
again, they may create in the person bitter 
reasonable fears of developing hydrophobia. 


The reader should understand that nervous 
tissue in the brain and spinal cord has no power 
of regeneration. It is only the peripheral nerves, 
which have a sheath, that are able to grow back 
and regain function. In Adders v. U. 8. (D.C. 
N. Y¥.) 5 F. Supp. 457 (1934), affirmed 70 F, 
(2d) 371 (1934) plaintiff sustained injuries 
which resulted in a neuroma necessitating two 
operations; a judgment in his favor for $4,500 
was affirmed on appeal. 


For a case allegedly involving malpractice of 
a physician in failing to discover that the mus- 
culospiral nerve was caught between ends of 
the humerus (bone of the upper arm) at the 
point of fracture, see Ingwersen v. Carr and 
Brannon, 180 Iowa 988, 164 N, W. 217 (1917). 
For the most recent medical text devoted to a 
detailed consideration of injuries to nerves, see 
Haymaker, W. and Woodhall, B.: Peripheral 
Nerve Injuries, Philadelphia, W. C. Saunders 
Co., 1945. 


%*” The English case of Slater v. Baker and 
Stapleton (Common Bench), 2 Wilson 359 
(1767), is a celebrated landmark in the law of 
medical malpractice. It was an action for dam- 
ages in which the plaintiff, Slater, sought to 
hold a noted London physician, Baker, for 
breaking the callus in his fractured leg without 
first obtaining consent, The jury returned a 
verdict of £500 against the defendants jointly. 
The court upheld a judgment in the plaintiff's 
favor on the ground that the procedure in ques- 
tion amounted to an operation performed with- 
out the patient's knowledge or consent. From 
that day until this fracture cases have been re 
sponsible for a substantial portion of all mal- 
practice litigation. The physician may well be 
held liable for negligent diagnosis if he makes 
an injurious error as a result of his failure to 
take reduction, post-reduction and discharge 
X-ray films to determine whether all fractures 
present have been discovered and properly re- 
duced. 


"Should the reader have occasion to deal 
extensively with various types of fractures, he 
will find one of the most lucid and authorita- 
tive texts on the subject to be the following: 
Watson-Jones, R.: Fractures and Joint Injuries, 
(3d Ed.) Baltimore, Williams and Wilkins Co., 
1944. The author is a leader among orthopedic 
surgeons in London and his treatise has been 
exceptionally well received in America. The 
presentation is simple and straightforward and 
the text is profusely illustrated. Valuable chap- 
ters will also be found in Kessler, H. H.: Acci- 
dental Injuries (2nd ed.) Philadelphia, Lea & 
Febiger, 1941. 


® For cases dealing with excessiveness of ver- 
dicts in personal injury actions for sprains, see 
46 A. L. R, 1241, 1255, 1302, 1336, 1410, 1421 
and 102 A. L. R. 1138, 1167, 1295, 1373, 1550, and 
1576. 


%In Stoner v. New York Life Ins. Co. (Mo. 
App.) 90 S. W. (2d) 784 (1936), plaintiff, a 
farmer, brought an action to recover benefits 
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for total and permanent disability under four all the substantial and material acts necessary 
policies which insured him against disability to be done in the course of his calling or occu- 
preventing his “‘performing any work, from fol- _ pation. The court declared that it was for the 
lowing any occupation, or from engaging in any jury to decide this issue of fact under proper 
business for remuneration or profit." The evi- instructions from the trial court, and it there- 
dence showed that he had sustained a fractured fore remanded the case for a new trial. 

ankle and leg; that calcification and ankylosis 
of the ankle developed with the result that 
muscles of the lower legs would not function 


For a collection of Workmen's Compensation 
cases dealing with adequacy of proof that anky- 
and he could scarcely walk about. He was in- 10S!5 oa rn. s employment, 
capacitated from working himself but was able S©€ “9 4. &. &. 7; oa SN Pee 
to carry on managerial functions to a consider- For supplementary reading on joint injuries 
able degree. The appeal court, reversing a see Watson-Jones, supra, f. n. 11, and the fol- 
verdict and judgment for defendant on the lowing study in the Symposium series ‘‘Scien- 
ground of improper instructions by the trial _ tific Proof and Relations of Law and Medicine 
court, held that a plaintiff may be considered (ist. ser., April, 1943): Bennett, Granville A.: 
to be totally disabled where the evidence tends Medical Criteria Which Govern Relations of 
to show him to be totally disabled to perform ‘Trauma to Joint Disease, Clinics 1:1448, 1943. 


“IT IS SAID” 
“Law is the expression and the perfection of common sense.”—Joseph Choate. 


“Law accepts as the pattern of its justice the morality of the community whose 
conduct it assumes to regulate.”—Cardozo, J., quoted in People of New York v. 
Winters, N. Y. Court of Appeals, July 19, 1945, 


“With us law is nothing unless close behind it stands a warm, living public opinion. 
Let that die or grow indifferent, and statutes are waste paper, lacking all executive 


force.”’—Wendell Phillips. 


“One of the good things about the law is that it does not pursue money directly. 
When you sell goods the price which you can get and your own interest are what 
you think about in the affair. When you try a case you think about the ways to 
win it and the interests of your client. In the long run, this affects one’s whole 
habit of mind, as anyone will notice if he talks much with men.”—Justice Oliver 
Wendell Holmes. 


“No attorney is bound to know all the law. God forbid that it should be 
imagined that an attorney, or a counsel, or even a judge, is bound to know all 
the law.”—Lord Tenterden in Montrou v. Jefferies, 10 M. & W. 158. 


“There is no calling in which charlatanism and quackery or anything merely 
advantitious counts for as little as in the legal profession, or in which real merit 
is surer in the end of its final reward.”—William Allen Butler. 
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An Administrator Explains: 


Some Medical Problems 
in Workmen’s Compensation 


By RUTH YERION 


Referee of Workmen’s Compensation Claims for the 


Workmen’s Compensation Board of the State of 


T IS PROBABLE that, in no other branch 

of the law at the present time, do so many 
controversial and complicated medical ques- 
tions arise as in the field of workmen’s compen- 
sation. It is impossible to discuss or even to 
mention all of them in the scope of a single 
article. Only a few of the most fundamental 
matters can be presented and, to illustrate 
them, New York’s experience will be out- 
lined, since New York’s compensation his- 
tory comprises more varied experimentation 
with medical problems and administration 
than that of any other important inddstrial 
State. 


Predominance of Medical Questions in 


Compensation 

To anyone familiarizing himself with 
compensation problems, and particularly to 
one sitting in judgment on compensation 
claims, it becomes at once apparent that the 
medical issues are the most vital to the 
injured workman; that they are the most 
bitterly contested by the insurance compa- 
nies, and that they are the most perplexing 
to compensation administrators. 

It is obvious why medical treatment is 
vital to the injured employee. On the qual- 
ity of such treatment depend his health, his 
future earning capacity and often his very 
life. Medical findings and opinion determine 
the length of time during which money pay- 
ments shall continue and, in a great number 
of serious cases, medical evidence and med- 
ical evidence alone goes to the heart of the 
claim and determines whether any benefits 
at all shall be paid. The insurance compa- 
nies, to defeat an extended and exaggerated 
claim for disability, or the claim of an out- 


New York since January, 1934. 


right malingerer, must fight on the medical 
front. There are many diseases claimed to 
be the result of trauma on which the medical 
profession is fairly well agreed that trauma 
is not a causative factor; and others on 
which the profession is hopelessly and hon- 
estly divided. On both classes of claims 
the insurance companies in every jurisdiction 
will offer a contest, and can always afford 
to produce many expert medical witnesses 
to uphold their point of view. The com- 
pensation administrator, therefore, from the 
first day he sits in judgment on compensa- 
tion claims, learns the importance of the 
medical issues and that he must absorb more 
medicine than law. Experience soon teaches 
him that human beings will allege that an 
accident either caused or precipitated every 
disease, illness or condition known to man; 
that a claim for flat feet, hemorrhoids or 
warts may be prosecuted with as much zeal 
as one for a fractured leg, a detached retina 
or torn ligament. The administrator must 
further learn the general medical opinion 
as to what conditions can legitimately be con- 
nected with an accident or an occupational 
hazard, and the reasons for it. He must 
learn what the best opinion of the profession 
refuses to connect, and he must learn the 
conditions on which medical opinion is 
divided and why. He must keep up with 
the latest discoveries of the profession in 
order to know why competent medical opin- 
ion may alter its theories regarding the effect 
of trauma on certain diseases. Only with 
this background can the compensation ad- 
ministrator be a competent cross-examiner 
of a medical witness and a wise judge of his 
qualifications, his credibility and the weight 
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of his testimony. All of these factors make 
the medical issues of a compensation case 
the most difficult and also the most interest- 
ing to the official who passes on the claim. 


Sources of Medical Evidence in the 


Trial of a Case 


In the trial of a compensation case, the 
medical evidence introduced is usually, first, 
in the form of medical reports from the at- 
tending and examining physicians, and sec- 
ond, if the claim is seriously contested, the 
physicians themselves must testify. The 
medical evidence produced may emanate 
from any one of, all, or any combination 
of four different sources: 1. From the gen- 
eral practitioner or specialist who treats the 
injured employee. Such physician may be 
selected by the employer or insurance com- 
pany—the carrier, as such company is always 
called in compensation language—or the 
physician may be chosen by the injured em- 
ployee, depending on the law of the juris- 
diction. 2. From a physician or specialist 
who merely examines the employee at the 
request of the party who, under the law, does 
not have the privilege of selecting the physi- 
cian who treats. 3. From physicians in pri- 
vate practice, selected only by the compensation 
authorities to examine and render amr opin- 
ion on the contested medical issues. 4. 
In those states where the law provides for 
them, from staffs of physicians employed by 
the state either on a full or part time basis 
as examiners of compensation claimants. 
The last two categories of physicians, since 
they have no connection with either party 
to the claim, constitute the sources of im- 
partial or neutral medical evidence. The 
expert medical witness, who has not exam- 
ined the claimant and who is produced only 
for the purpose of answering a hypothetical 
question, may constitute a fifth source; but 
it is the usual procedure to have the expert 
witness examine the claimant at least once, 
whenever possible. 

The opinion of the attending physician 
should be and usually is given considerable 
weight in the adjudication of a compensation 
clam. Where the insurance company or 
employer has the choice of such physician, the 
company usually has under its control all 
the medical evidence in the case, for injured 
workmen cannot as a rule afford even an 
examination by a doctor of their own selec- 
tion. The company in such a situation also 


has under its control the extent of treatment 
and hence all medical costs. Where the law 
gives the injured employee the choice of his 
own doctor to treat him, the insurance com- 
pany must, in presenting its side of the issues, 
rely on the evidence of examining physicians 
only, or on the testimony of expert medical 
witnesses who have not examined. There is, 
therefore, a distinct legal advantage in the 
trial of a case to the party who has the 
power of selecting the doctor who renders 
treatment. Because of this and because of 
the control over extent of treatment and 
medical costs, the most fundamental and 
controversial problem in compensation, so 
far as the parties to the controversy are cot 
cerned, is who has the choice of the attend- 
ing physician; and, because of the dange1 
and prevalence of biased medical testimony, 
the most important problem to the compen- 
sation administrator is how to secure com- 
petent medical opinion from an impartial 
source, independent of either party, when- 
ever it is needed and as quickly as possible, 
not only to guide him as to the compensa- 
bility of the case, but also to guide him in 
advising the injured people who come before 
him on questions of treatment, operation, 
ability to work, etc. 


Medical Provisions of Compensation 
Statutes 


In each of the forty-seven’ state compen- 
sation statutes in force in this country at the 
present time, there is a provision for some 
degree of medical care for injured work- 
men. In most of the jurisdictions, the med- 
ical benefits are limited in time or in amount, 
but in many states the compensation officials 
have authority in their discretion to extend 
the amount or the time or both in cases of 
serious injury. There are nine states? with 
unlimited medical benefits, that is, medical 
care must be provided for the duration of 
disability, regardless of the cost or length 
of time involved. 

The statutes of thirty-seven states place 
the primary liability for furnishing medical 
care upon the employer; two states, Massa- 
chusetts and Texas, impose this liability 
directly upon the insurance company. In 
four states,® (all with exclusive state insur- 
ance funds), the state fund is liable for med- 
ical benefits; and in four others,‘ a fund is 


1 Footnotes appear on page 297. 
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created from payroll assessments on em- 
ployers and contributions from employees 
to pay for medical benefits, although the 
employers in all of these states may make 
other arrangements apart from these funds 
to supply medical attention. There is a pro- 
vision common to most of the compensation 
laws that, in the event of failure or refusal 
by the employer to provide medical care, 
the employee may thereupon secure his own 
at the expense of the employer or insurance 
carrier. In all states where the employer 
or carrier selects the physician, the employee 
may, either under the statute or administra- 
tive practice, have his own doctor treat him 
at his own expense. 


The duty of the employer or insurer to 
provide medical benefits carries with it the 
all-important power to select the physician 
who is to treat the injured workman in the 
large majority of jurisdictions. In only 
three states, Massachusetts, New York * and 
Rhode Island, does the statute specifically 
provide that the employee may have free 
choice of physician. However, in seven 
other states,* Ohio being the most impor- 
tant industrial oné, it is the practice of the 
administrators to allow the injured em- 
ployee to choose his own doctor to treat him 
In a few other states, the employee has a 
limited voice in the selection of his doctor, 
as in Nebraska, where, in cases involving 
a major surgical operation or dismember- 
ment, he may choose his own surgeon, or 
in Wisconsin, where the employee may select 
a physician from a panel supplied by the 
employer, or in North Carolina, where the 
employee may exercise his own choice with 
the commission’s approval. In all the states, 
even those with free choice of physician, 
there are statutory provisions to the effect 
that the injured worker must submit to peri- 
odic examinations by the employer’s or in- 
surer’s doctor, or to examinations ordered 
by the compensation authorities, and that 
the employee’s failure or refusal to do so 
shall suspend compensation payments. 


From the foregoing it appears that, in the 
great majority of states, the power of select- 
ing the doctor in a compensation case lies 
with the employer. As a practical matter, 
however, the choice actually rests with the 
insurance company, for every employer in 
every state except where self-insurance is 
permitted,” must carry compensation insur- 


ance, either in a state fund or in a private 
company, and it is the usual practite for 
employers to pass on to their insurance com- 
panies all compensation matters, including 
that of selecting the physician. The insur- 
ance company, therefore, steps into the shoes 
of the employer and has complete control 
over the choice of physician, length of time 
of treatment, etc. It occasionally happens 
that an individual employer who is insured 
may be sufficiently interested in his em- 
ployees to exercise his right of selection 
direct and not to pass it on to his carrier. 
In such event, the employer’s interests may 
conflict with those of his company, if the 
latter does not approve of the physician 
selected. But such instances are rare excep- 
tions, rather than the rule. Thus it occurs 
that the insurance company, in most of the 
states and therefore in most of the compen- 
sation claims arising in this country, con- 
trols not only the choice of physician, but 
also, through him, controls the extent of 
medical treatment and hence its cost and, 
most important of all to most companies, 
controls the medical evidence and testimony 
in all contested cases. 


Who Should Have Choice of 
Physician? 


The argument advanced by the insurance 
companies that they should have power to 
select the physician, or to “control the med- 
ical”, which is the expression most often and 
perhaps most accurately used, runs some- 
what as follows: The insurance company 
has the burden of paying for both medical 
and money benefits. He who pays the piper 
should call the tune. It is to the financial 
interest of the company and of industry gen- 
erally that the injured employee should be 
restored to health and earning power as soon 
as possible, ergo, self-interest dictates that 
the best medical attention procurable in the 
community should be provided. And finally, 
that the insurance company is in a much 
better position than the worker to know who 
the best-qualified and most competent physi- 
cians are. Labor, on the other hand, con- 
tends that the cost of all compensation 
benefits is ultimately passed on to the public 
—by the insurance company in the form of 
higher premiums to their employers, and by 
the employer in the form of higher prices 
to the consumer for his product. The work- 


wuneeenevnervecvocooeennonneernennantecvonetenveenesnivvonueroenntengsvenn ey ero eevee rt oenanennnneD Hc PUUCPUNPRONG HHOUROUDEENAUOTONGOT UUURREELGHTOT4T eH PREEREGAE THOU LAUOVOUTURREOE NAMMAnERDOT REL oteHAHOHORT PC TTERRENAA MV OADERDULEEEETRUAELY HOH, 11 OPEROCUOOEEDRDRO PPPOE THE}: 


PAGE 288 


ILJ—MAY, 1946 





emus 


er’s 
whic 
for i 
and 


doct 
do | 
in 
aris 
tion 
sible 
the | 
inju 
how 
hen 
edg 
het 
of h 
fact 
his | 
its < 
7 
or 
plat 
inte 
em{ 
whe 
mot 
he 1 
in t 
the 
tion 
are 
The 
anc 
to | 
tion 
tho: 
pan 
ting 
ano 
wo! 
the 
S 
the 
ciat 
of ; 
mir 


meena 


Wi 


inva 


vate 
for 
om- 
ling 
sur- 
10es 
trol 
‘ime 
ens 
red 
em- 
tion 
rier. 
may 
the 
cian 
cep- 
curs 
the 
pen- 
con- 
but 
t of 
and, 
nies, 
ony 


uvunnnneanasnnnnUntanenennReeEOOOEUUOUU OULU TO UOUUOUUUOOUUEOEUUUUAUOUUE AENEAN Nk esneeeensnenceeneneencanccenencnczeyononaqogeooooeoUeUUooeeogi tt 


er’s right to compensation is a statutory one, 
which industry itself helped to bring about 
for its own protection against liability suits 
and would not now voluntarily surrender; 
hence the employee is not in the position of 
a medicant. Perhaps the strongest argu- 
ment of all on the employee’s side is the 
psychological one. No sick or injured per- 
son wants to be treated by a physician 
chosen by someone whose financial interests 
are actually or potentially opposed to his 
own. He can have confidence only in a 
doctor who, he feels, is on his side and will 
do his best for him, not only medically but 
in helping him with his case if the need 
arises. Experience teaches every compensa- 
tion administrator that it is utterly impos- 
sible to divorce the medical aspects from 
the legal in a compensation claim, and every 
injured worker, no matter how illiterate, 
how enlightened or how sweetly reasonable 
he may be, instinctively knows this. Knowl- 
edge on the part of the injured man that 
he may go to his own doctor for treatment 
of his injuries is an intangible but a powerful 
factor in his restoration to health and in 
his confidence in the fairness of the law and 
its administration. 


The arguments in favor of the employer’s 
or insurer’s choosing the physician are 
plausible on their face. It is to the financial 
interest of the insurance company for the 
employee to recover and return to work, for 
when the employee is cured, there are no 
more doctors’ bills to be paid; and when 
he returns to work, cash benefits also cease 
in many cases. It is also undeniable that 
the insurance company is in a better posi- 
tion to know who the competent doctors 
are than the average workingman or woman. 
The query inevitably arises—do the insur- 
ance companies, where they have the power 
to do so, select the best qualified practi- 
tioners and specialists, or do they select 
those who are most amenable to the com- 
pany’s control in defeating claims and cut- 
ting off disability and treatment? To say it 
another way, does the welfare of the injured 


worker or the profit of the company guide 
the choice? 


Since so many states give the advantage to 
the insurance company ‘in the choice of physi- 
cian, it is interesting to note the conclusions 
of an impartial study of compensation ad- 
ministration in many such states, conducted 


by the Commonwealth Fund in the early 
nineteen-thirties. The author says: * 


“The conclusion is inescapable that most 
of these doctors [chosen by the insurance 
companies in many industrial centers] are 
selected or retained for their legal ability 
in defeating employees’ claims, rather than 
for their medical skill in healing their in- 
juries. From the standpoint of the employer 
or insurance carrier, the value of a physi- 
cian’s services must be largely measured by 
his competence as a witness, rather than by 
his skill in medical treatment. A few of the 
larger insurance companies take a more in- 
telligent view of medical problems arising in 
compensation and regard it as not only good 
ethics but also good business to supply the 
best of medical attention for the period it 
is needed, but the number of these compa- 
nies is unfortunately small.” 


New York’s Experience with 
Employer-Carrier Choice of Physician 


Limitations of space forbid a detailed ac- 
count. of the experience in more than one 
jurisdiction. New York, of all the states, 
presents the most varied and comprehensive 
history regarding medical aspects of com- 
pensation. Because of its large industrial 
population and because its medical benefits 
are unlimited, the amount of money ex- 
pended for medical attention is greater than 
in any other state. Its compensation law 
covers approximately five million workers 
at the present time, and a little over 
$56,000,000 were paid out in cash and med- 
ical benefits in 1942, the medi¢al payments 
amounting to about $18,000,000, or approxi- 
mately one-third of the entire sum. The 
medical profession in New York, therefore, 
has a considerable economic interest in the 
law’s operation. For twenty-one years, 
choice of physician to treat the injured 
worker was vested in the employer or in- 
surance company. From 1935 to the present 
time the employee has had choice of physi- 
cian under the panel system which, because 
of the large number of doctors on the panel, 
has not appreciably restricted such selection. 
From 1935 to 1944, New York granted the 
medical profession a far greater voice in 
compensation administration than has any 
other state in this country. And medical 
problems and practices in compensation have 
been more frequently and searchingly in- 
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vestigated in New York, particularly in 
New York City, than anywhere else in the 
United States. For all of these reasons, 
New York furnishes an unusually complete 
laboratory of medical experience in the 
compensation field, 


In 1931, or after seventeen years of experi- 
ence with employer-insurance company choice 
of physician, the then-Governor, Franklin 
D. Roosevelt, appointed a committee, 
(known as the Cullman Committee) to in- 
vestigate medical and hospital problems in 
workmen’s compensation. This committee 
reported in December, 1932.° It found “un- 
controverted evidence of existing rackets” 
in the medical field of compensation; that 
injured workmen’s rights were prejudiced 
by biased medical opinion as to diagnosis 
and disability; that much of the medical tes- 
timony given at the trial of compensation 
cases was neither competent nor honest, and 
that the set-up generally had a demoralizing 
effect on physicians, The report pointed out 
that physicians practicing in compensation 
were asked to play “the dual and incongru- 
ous role” of doctor-investigator and doctor- 
lawyer, and that this pressure on physicians 
and the resultant cross-examination of 
physicians had caused the higher type of 
doctor to refuse compensation practice. 
Of clinics operated by insurance companies 
for treatment of injured workers, the Com- 
mittee had this to say: 


“Two fundamental criticisms of their work 
must be faced. The first is the inevitable 
bias of the physicians employed to protect 
the interests of the insurance companies. 
The second is the psychological effect on 
the injured worker, who must go to the same 
place for treatment that houses the work 
done on the investigation and contesting of 
his claim.” 


While insurance company clinics were 
found, in difficult cases, to refer compensa- 
tion claimants to outside specialists, this 
“group of specialists is, on the whole, a nar- 
row and exclusive one, and its members 
come to be known as ‘carriers’ doctors.’” 
It was the Committee’s opinion that the 
provision of the law which required injured 
workers to go to physicians chosen by the 
employers and insurance companies lessened 
the confidence of the injured worker in the 
physician who treated him and in the im- 


partiality of the entire administration of 
the law. 


Analyzing several series of difficult and 
hotly-contested cases, the Committee con- 
cluded that the testimony of both insurance 
company and claimants’ physicians (where 
there were such produced) regarding causal 
relation between the injury and the disabil- 
ity, and also as to extent of disability, was 
closely correlated with the financial interests 
of the party who employed them. 


Changes Brought About by the 
Cullman Investigation 


The chief recommendations of the Cull- 
man Committee were: (1) Discontinuance 
of all insurance company clinics and all 
purely commercial clinics; (2) the establish- 
ment of a panel of physicians to be classi- 
fied as to specialties and licensed to do 
compensation work, members of the panel to 
be recommended by a nominating committee 
composed of presidents of county medical 
societies and panel licenses to be issued by 
the State Board of Regents; (3) injured 
workers to have the privilege of choosing 
their physician from such panel; (4) the 
appointment of a grievance committee, dis- 
tinct from the nominating committee, and 
consisting of members of the council of the 
state medical society, to hear complaints 
against physicians bearing on. professional 
misconduct; (5) the State Board of Regents 
only to have power to revoke panel licenses 
on recommendation of the grievance com- 
mittee; and (6) any physician convicted of 
“fee splitting” to be dropped from the panel. 
Based on the report of the Cullman Commit- 
tee, the medical provisions of New York’s 
compensation law were almost entirely 
revised.” 


The committee’s recommendations as to 
the discontinuance of insurance clinics, the 
establishment of a panel of physicians, selec- 
tion by the employee of his own doctor from 
such panel and revocation of panel licenses 
for fee splitting were all enacted into law. 
Certain amendments also took away from 
the compensation authorities power to pass 
on bills for medical, surgical and hospital 
treatment and created a board of four physi- 
cians to arbitrate these bills, two arbitrators 
to be chosen by the president of the county 
medical society and two others, members of 
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the state medical society, to be appointed 
by the employer or insurance carrier. A fee 
schedule of minimum charges for medical 
treatment was to be promulgated by the 
county medical societies and the compensa- 
tion officials, after due hearing. And the 
law provided that all physicians brought to a 
hearing to testify were to be allowed a fee 
for their appearance, ten dollars to the gen- 
eral practitioner and twenty-five dollars to 
the specialist. 


One very important recommendation of 
the Cullman Committee was rejected by the 
legislature, viz., that which would place the 
power to make recommendations for license- 
granting in one medical body, while the 
power to revoke licenses was to be vested 
in another. Instead, the law as enacted 
granted power to license panel physicians 
to the county medical societies, and also 
power to recommend the revoking of such 
licenses, although this power was subject to 
review by another committee, called the in- 
dustrial council, which is an advisory body 
to the Industrial Commissioner. However, 
by another provision of the law, the Commis- 
sioner was also empowered to remove from 
the panel any physician who, after reason- 
able investigation, was found to be guilty 
of professional misconduct." Thus it ap- 
peared that either the Industrial Council or 
the Commissioner might rule on the removal 
from the panel of any physician charged with 
professional misconduct. By dividing the 
responsibility for removal of physicians from 
the panel and by failure to make clear which 
procedure was to be followed, the way was 
left open for the failure of either agency 
to act. 


It is obvious that these amendments to 
New York’s compensation law were de- 
signed not only to correct certain specific 
abuses, but that they were an attempt by 
public-spirited citizens, physicians and legis- 
lators to remedy more fundamental evils. 
By creation of the panel it was hoped to 
secure to those injured in industry more 
highly qualified and competent medical care, 
to remove medical practice from the narrow 
group of physicians in the employ of the 
insurance companies and to spread it over 
a larger field to include the “family doctor.” 
By placing in the doctors themselves, 
through their societies, full control over 
selection of physicians for the panel, both 


general practitioners and specialists, by giv- 
ing them authority over medical bills and the 
fee schedule and by vesting in them the chief 
authority over the disciplining of their own 
members, it was both hoped and expected 
that the most highly qualified, eminent and 
ethical physicians in the state would take an 
active interest in compensation practice and 
its regulation and would at least act as a 
brake upon their more avaricious brethren. 


Moreland Act Investigation of 1943 


Near the end of 1942, because of com- 
plaints that abuses were rife in the compen- 
sation field, Governor Lehman appointed a 
Moreland Commission to investigate all 
phases of compensation administration. The 
investigation was ordered to be continued 
during 1943 by Governor Dewey and the 
report of the investigators was issued in 
February, 1944." Judging by the quantity 
of evidence adduced at public hearings con- 
ducted by the Commission and by its findings 
and conclusions, a large part of the investi- 
gators’ time was taken up with medical prac- 
tices, procedures and abuses. The Commission 
found that free choice of physician by the 
injured worker was being thwarted by the 
working together of certain doctors with 
lawyers. licensed representatives of claim- 
ants and union leaders, so that the injured 
workman was compelled to go to the “ring 
doctor”, (the Commission’s term), who split 
fees with the lawyer, representative or union 
leader referring the worker. The report 
commented: * 


“And these representatives and lawyers 
have directed the workers to incompetent 
doctors, with whom in some cases they had 
arrangements for a split of the doctor’s fees. 
Some of the doctors have handled thousands 
of new compensation cases yearly and have 
done so in assembly-line fashion, maintain- 
ing several offices for the purpose. Work- 
ers have been subjected to inefficient treatment, 
overtreatment and even to unnecessary and 
harmful operations which left them disabled, 
sometimes totally. It was a customary prac- 
tice for ring doctors to instruct workers to 
return several times weekly for treatments, 
administered by nurses, that did not cure. 
Efficient care which would promptly restore 
the injured worker to health has not been 
the usual goal, as that would reduce the 
doctor’s charges.” 
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The Commission also found that the em- 
ployee’s right to free choice of physician had 
been curtailed by some employers who pro- 
vided their own medical facilities; that some 
insurance companies had attempted to in- 
fluence the selection by claimants of physi- 
cians and that certain carriers and employers 
had endeavored to control the judgment of 
physicians. The report pointed out that, of 
some twenty thousand physicians licensed on 
the panel in the state, three thousand in 
New York City had been taking rebates, or 
“kickbacks” as they were termed, from sur- 
geons, X-ray specialists, surgical-appliance 
houses, opticians and specimen analysis lab- 
oratories to whom they referred injured 
workers, and that such practices were not 
confined to the compensation field. These 
kickbacks ranged from fifteen to twenty per 
cent of the amount charged. The report 
concluded: *™ 


“It is not unlikely that some of these re- 
ferrals were motivated by the desire for 
kickbacks, rather than the good of the 
patient.” 


The medical societies of New York, 
Kings, Queens and Bronx Counties were 
taken to task by the commissioners for their 
laxity in licensing panel physicians, the re- 
port charging that such licensing had not 
been “beneficially selective” but of the “rub- 
ber stamp variety”; and that these medical 
societies “have seemingly closed their eyes 
to the widespread practice of kickbacks” and 
“are not vet prepared to meet the responsi- 
bility of cleaning their own houses.” ® 


There can be little doubt that the More- 
land Commission had well-founded reasons 
for its attack on these medical societies. 
The best illustration of this came out during 
the public hearings conducted by the Com- 
mission. It was shown that a former head 
of the New York County Medical Society 
had, for the past eight years, or since the 
panel provisions of the law went into effect, 
been chairman of the Workmen’s Compensa- 
tion Board of both the New York County 
and the New York State Medical Societies, 
receiving a substantial annual salary from 
each group. Part of the work of these 
boards was passing on the qualifications of 
doctors who applied for specialist ratings on 
the panel. This same man had a specialist’s 
rating in over half a dozen different special- 
ties and accepted work in compensation 


cases from insurance companies and individ- 
ual physicians, (some of whom, according 
to the Commission’s report, included a num- 
ber of “kickback receiving doctors”), at 
the same time that he was on the pay-roll 
of the county and state boards. Furthermore, 
the same physician represented the interests 
of physicians in collecting their bills for 
treating compensation cases before the 
Board of Arbitrators, and, by virtue of his 
position as Chairman of the Compensation 
Boards, held a key position in investigating 
and disciplining the panel doctors. One’of 
the witnesses called by the Moreland Com- 
mission at its public hearings was a Justice 
of the Court of Domestic Relations, who 
had had extensive experience in compensation 
work. She commented as follows on the 
above situation:” 


“Tf such conflicting interests could be rep- 
resented by the president of the workmen’s 
compensation board and the past president 
of the New York County Medical Society, 
on what basis could standards be set for 
others?” 


Legislation Enacted After Report of the 
Moreland Commission 


The Moreland Commission recommended 
many changes in the compensation law to 
correct the abuses it had revealed, and the 
1944 legislature, in its closing hours, enacted 
almost the entire program. The bills were 
signed by the Governor and are now incor- 
porated in the law, some going into effect 
when signed, others on June 1, 1944. The 
most important alterations in the medical 
provisions of the law were as follows: The 
county medical societies in counties of over 
one million population were stripped of their 
power to license physicians on the compen- 
sation panel to treat compensation cases and 
to license medical bureaus and laboratories,” 
and also of their power to recommend spe- 
cialists to serve on the impartial panel. 
There was created, to serve in each such 
county, a medical practice committee, to be 
composed of three physicians of “outstand- 
ing qualifications”, to be appointed by the 
Industrial Commissioner, such physicians to 
be barred from all compensation practice 
and even from accepting any case outside of 
compensation if it were referred by an insur- 
ance company licensed to write compensa- 


Anuvusnenuaynganvvevnnntctanegeneuevavanonsenegnvaanavnantannneovovenregecdnaceacuangsngoceteveneavengenavuaevnnenetangueanaveeuaesangnneaavveousavcnggvoansegvosseenvoctseneavorasvavoasvnanvcasivnenenenngenevavvneeoveysvernnenvvercisvvereeetvengcseencveatqenntitt 


PAGE 292 


ILJ—MAY, 1946 


mmunnunninniti 


tion 
emp: 
Com 
cians 
clusi 
plac 
from 
sion 
chin 
diffe 
were 
sion 
the c 
men 
men: 
as fo 
tion 

the 1 
adde 
any 

state 
any 

cond 
clud 
ably 
misd 


titior 
only 
two 

deme 
as t 
omit 


TI 
also 
tors 
tion 
medi 
the f 
perfc 
mem 
with 
meat 
selec 
thor 
the | 
fluer 
who 
emp! 


tameneryt 


Wc 





vid- 
jing 
1m- 
at 
roll 
ore, 
ests 

for 
the 

his 
tion 
ting 
eof 
om- 
tice 
who 
tion 

the 


rep- 
en’s 
dent 
iety, 

for 


the 


ided 
v to 
| the 
cted 
were 
\cor- 
ffect 
The 
dical 
The 
over 
their 
ipen- 
; and 
ries,” 
spe- 
anel. 
such 
to be 
tand- 
y the 
ns to 
ictice 
de of 
nsur- 
ensa- 


ennnnannnnnit 


1946 


PTL 


tion in the state; this committee was 
empowered only to recommend to the 
Commissioner the appointment of panel physi- 
cians, such recommendation not being con- 
clusive upon him. The legislature further 
placed the power of removal of physicians 
from the panel in the hands of the Commis- 
sioner only, but created very elaborate ma- 
chinery for trial of removal actions by two 
different medical committees whose findings 
were to be advisory only on the Céommis- 
sioner. In the other counties of the state, 
the county medical societies may still recom- 
mend the panel physicians, but their recom- 
mendation is advisory, and not mandatory 
as formerly, on the Commissioner. In addi- 
tion to the grounds already in the statute for 
the revocation of panel licenses, there were 
added the following: refusal to appear before 
any duly authorized officer or body of the 
state to answer any legal question or produce 
any relevant book or paper concerning his 
conduct; and fee-splitting which, though in- 
cluded in the former statute, was consider- 
ably enlarged and strengthened and made a 
misdemeanor, 


It is important at this point to note that the 
provision against fee splitting in any form 
was added in almost identical language to 
that section of the State Education Law” 
which sets forth grounds for which a license 
to practice medicine in the state may be 
revoked, suspended or annulled, or a prac- 
titioner reprimanded or disciplined. The 
only difference in the amendments to the 
two laws is that fee-splitting is made a mis- 
demeanor under the compensation act where- 
as the amendment to the Education Law 
omits such paragraph. 


The power to arbitrate medical bills was 
also removed from the former board of doc- 
tors in counties of over one million popula- 
tion and vested in the Commissioner’s 
medical practice committee; in other counties, 
the former medical boards of arbitrators still 
perform that function, but with an additional 
member, named by the Commissioner, to sit 
with them.” And it was made a misde- 
meanor for any person to interfere with the 
selection by an injured employee of an au- 
thorized physician to treat him,” as was also 
the improper influencing or attempt to in- 
fluence the medical opinion of any physician 
who had treated or examined an injured 
employee.” 


Significance of the 1944 Amendments 


The new legislation above outlined is 
highly significant in many respects. It is en- 
couraging in one aspect, viz., that, despite 
the successful attempts of insurance com- 
panies, attorneys and others to steer injured 
employees away from physicians of their 
own selection, free choice was not done away 
with and the old system reverted to, but it 
was rather sought to strengthen free choice 
by the provisions against interference there- 
with and against influencing medical opinion. 
That such provisions were deemed neces- 
sary is some indication to what extent such 
interference and influencing of opinion have 
been carried. The practical value of these 
provisions remains to be demonstrated, for 
violations will be difficult to prove; but their 
very inclusion in the statute may have a 
restraining effect on over-zealous companies 
and claimants’ advocates. 


From the standpoint of the medical pro- 
fession, the most important aspect of the 
new laws is the attitude they reflect toward 
the failure of the profession to cleanse it- 
self. The legislature has shown in no unmis- 
takable terms the depth of its distrust of the 
profession in this respect. And other juris- 
dictions which contemplate granting the 
medical profession more power in the ad- 
ministration of compensation’s medical prob- 
lems may well hesitate to do so in view of 
New York’s experience. 


Since the ban on fee splitting now applies 
to the whole profession in New York and 
since the new provisions in the compensa- 
tion law make it a misdemeanor to influence 
the opinion of any physician and to inter- 
fere with free choice, it might have been a 
more practical solution to do away with 
the medical panel altogether and with all 
the complicated machinery in connection 
with it. The compensation administrators 
could then bring charges against any physi- 
cian accused of unethical or illegal practices 
in the compensation field in the manner and 
before the authorities provided for under the 
law applying to the whole profession. 


Impartial Medical Opinion: State 
Physicians 


Experience in all compensation states 
shows the desirability of securing examina- 
tions and opinions from physicians chosen 
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by the compensation administrators in many 
serious or prolonged cases if justice is to be 
served. In almost every jurisdiction the 
compensation law grants authority to the 
administrators to select independent physi- 
cians to examine and render opinions on 
disputed medical issues in difficult cases. 


In the run-of-the-mill case, a staff of physi- 
cians, employed by the state on a full time 
basis and prohibited from engaging in com- 
pensation practice, can meet this need. In 
New York and Ohio, for example, and in 
several other states, such staffs exist.” It is 
the concensus of opinion among administra- 
tors in states where such medical staffs are 
available that they form the most vital part 
of compensation administration. Where 
medical opinions of the parties’ physicians 
are conflicting, the opinion of the neutral 
state doctor on questions of type and extent 
of disability—whether temporary or perma- 
nent, total or partial—is given great weight 
and is often controlling. Moreover, the state 
compensation doctor, through his experience 
in examining thousands of injured people, 
becomes a competent diagnostician in those 
cases where it is possible to make a clinical 
or X-ray diagnosis. It is vital in many cases 
to get the state doctor’s opinion as to 
whether treatment is indicated, where the 
insurance doctor denies that it is and the 
claimant's doctor insists on continuing treat- 
ment; or where the insurance company’s 
doctor is the only physician in the case and 
the claimant alleges need of treatment. In 
New York, it is almost without exception 
the practice to rely on the state physician’s 
opinion in this matter. In numerous cases, 
also, the opinion of the state physician is 
asked and given great weight on the ques- 
tion of causal relation. This is particularly 
true in eye cases and in those where there 
has been some bony pathology pre-existing 
the industrial injury. And the state physi- 
cian’s opinion is a valuable guide in many 
instances where the question of operation is 
at issue. The presence of an adequate staff 
of physicians on the premises where hear- 
ings are held is an important factor in 
promptness of procedure. A claimant who is 
present for his hearing can be referred at 
once for examination on a disputed medical 
point, a report dictated by the state doctor 
and returned to the official hearing the case 
at the same session, and the indicated action 


taken. In New York City, for example, 
where there are almost a thousand cases 
heard in the course of one day, it is not un- 
common for the state physicians to perform 
in the neighborhood of four hundred exam- 
inations. 


Impartial Specialists 


In those cases which are particularly com- 
plicated, obscure or prolonged, the state 
physician cannot reach a diagnosis without 
certain laboratory or other tests being per- 
formed, or without hospitalization and study 
over a period of time. In such instances, 
the state doctors are not allowed to perform 
these tests, but can only suggest that they 
be done. If they are carried out, as is some- 
times the case, by both claimant’s and car- 
rier’s doctors, the reported results may vary 
widely, although the tests were performed 
on dates not far apart. For example, a 
basal metabolism test performed by a car- 
rier’s doctor on one day may be recorded 
as plus twenty, whereas the same test per- 
formed by claimant’s doctor a few days later 
may be plus sixty. While it might be argued 
that both reports could conceivably be truth- 
ful because of the few days intervening, the 
compensation official who reads these re- 
ports is likely to throw up his hands in dis- 
gust and demand that the test be made by 
an outside physician selected by the com- 
pensation authorities. Where there is a dis- 
agreement on diagnosis it may be necessary 
to hospitalize the claimant for observation 
and tests; cases of alleged brain or spinal 
cord injuries are examples of this; cases of 
epilepsy or those involving certain intestinal 
symptoms may fall in this category; and 
cases where the claimant is accused of ma- 
lingering or of inflicting injury on himself 
may require prolonged and constant obser- 
vation in a hospital to get at the truth of the 
matter. In all such instances the injured 
employee should be sent to an outstanding 
specialist selected by the compensation off- 
cials for study and opinion on all disputed 
issues. 


In New York, prior to the 1944 amend- 
ments, the panel of impartial specialists to 
whom such cases have been referred, was 
made up by the county medical societies. 
These societies, at least in New York City, 
have now been deprived of this power, but 
the provision of the law permitting compen- 
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sation officials to select impartial specialists 
has been left intact and such procedure is 
apparently still to be employed. Under this 
system, if the services of an orthopedist were 
required, the compensation administrators 
would select one from the orthopedic list 
and refer the claimant direct to him for ex- 
amination and report of his findings and 
opinion. An effort is made to rotate the 
cases among the specialists in a particular 
field. Some difficulty is experienced with this 
procedure; there is often a wide variation in 
the cost of such examinations as between 
specialists in the same field, to which insur- 
ance companies object. Moreover, the special- 
ists used for impartial references are not 
prohibited from engaging in compensation 
practice in their outside work for either 
claimants or insurance companies; and some 
of them have come to be known to the 
compensation fraternity as either “claimants’ 
specialists” or “carriers’ specialists”, since 
it is often possible to predict what their 
opinion will be in a given case. Certain 
of these specialists hold positive opinions 
on medical questions concerning which there 
may be two schools of thought, and they 
naturally render opinions consistent with 
their medical convictions. It is difficult, 
however, to convince the defeated party in 
the case under litigation that the opinion 
rendered could be a legitimate medical one 
rather than one of an unworthy personal or 
economic origin. 

In New York City and vicinity, where 
about sixty per cent of all compensation 
cases in the state arise, there were, in 1942, 
446 cases referred to impartial specialists. 
These cases fell into thirteen different spe- 
cialties. One hundred and fifty-four cases 
were referred to neurologists, 149 to ortho- 
pedists and 40 to internists; the remainder 
were divided among ten other specialties, 
those of surgery, ophthalmology, otology, 
roentgenology, dermatology and urology 
making up the larger part. The cost of all 
these examinations amounted to $50,303.02. 


The 1944 changes in the law have added 
a provision setting up additional machinery 
in regard to impartial specialists. The In- 
dustrial Commissioner is empowered to 
employ ™ 
i physicians of outstanding qualifi- 
cations as committees of expert consultants 
in such fields of medicine as he deems essen- 
tial in order to ascertain the diagnosis, the 


causal relationship between the alleged in- 
jury and subsequent disability, the type of 
medical care and operative procedure requi- 
site in particular cases where such matters 
are not readily determinable by the regularly 
employed medical examiners in the work- 
men’s compensation division.” 


It is further provided that each such 
physician shall have had at least ten years 
of practice in the field in which he is ap- 
pointed, that he shall be paid a salary of 
$7,500 per year for his services, but that 
he shall not be required to devote his entire 
time to these duties; and that he shall not 
engage in compensation practice nor be 
employed by or accept any fee from any 
insurance company licensed to write com- 
pensation in the state, whether such em- 
ployment or fee relates to a compensation 
case or otherwise. The findings and opin- 
ions of a majority of each committee are 
to constitute the findings and opinions of 
the committee. The amendment did not 
provide for the number of specialists on 
each committee, nor for the number of such 
committees, nor, unfortunately, did it carry 
with it any appropriation for the payment 
of the committee members’ salaries apart 
from the lump sum budget applying to the 
entire Department of Labor. The new pro- 
cedure is modeled on that which has existed 
for some years in New York for obtaining 
impartial examinations and opinions on dust 
disease cases, so it is possible that each new 
committee when established will consist of 
three specialists. If many such committees 
are set up, the cost will be heavy, but if a 
sufficient number are established, it is prob- 
able that the results will be more satis- 
factory than referring cases to individual 
specialists. 


Conclusions 


The first and most important medical 
problem in workmen’s compensation is 
which of the parties to a claim shall have 
choice of the physician to treat the injured 
worker. From the observation of impartial 
students in many jurisdictions and in par- 
ticular from New York’s experience, first 
with choice by the insurance company and 
later with choice by the employee, it is 
believed that selection by the employee is 
much to be preferred. With such choice, 
the parties to a compensation case are placed 
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on a more equal footing, the confidence of 
the employee in the fairness of the law is 
strengthened and a strong psychological 
impetus toward his recovery is provided. 
Free choice, like any other privilege, can 
be abused; but if the law grants sufficient 
authority to its administrators to control 
both legal and medical. practices under it, 
such abuses can be eradicated. 


For the proper and adequate administra- 
tion of any compensation law, and for the 
protection of the interests of both parties 
litigant, there must be procedure and funds 
available for compensation officials to secure 
impartial medical opinion, both from staffs 
of state physicians for the usual cases, and 
from outside specialists selected by the com- 
pensation authorities for serious, prolonged 
and obscure cases. It is probable that the 
procedure recently provided for in New 
York, to establish committees of specialists 
in a number of fields of medicine and surgery 
to examine and pass on difficult cases, is 
most forward-looking method yet adopted 
and may be the most practical and satis- 
factory solution, but only if funds can be 
obtained for its full operation. 


The other medical questions in the com- 
pensation field bear chiefly upon medical 
ethics. The failure of New York’s experi- 
ment in granting the medical profession so 
important a place in compensation adminis- 
tration can be laid, for the most part, 
directly at the doors of the profession itself 
and the societies through which it operates. 
Had the most able and ethical leaders of 
the profession—and there are many of them, 
both in New York State and City—taken a 
real interest in solving compensation’s prob- 
lems, in securing competent treatment and 
honest opinion in compensation cases and 
in detecting and eradicating medical abuses 
as they crept in, the recent amendments of 
the law might not have been necessary, 
and New York’s experience with the panel 
might have served as a model for other 
states to follow. As it is, the results are 
very unfortunate from several angles. The 
injured employees are the worst sufferers 
from medical abuses, since their health is 
affected ; the insurance companies are affected, 
at least in their pocketbooks, for incompetent 
treatment, padded bills and fee splitting 
raise their medical costs. The standing of 
the medical profession in the minds of the 
public is lowered; and those very physicians 


whose professional standards are highest 
and whose intelligent interest and action 
might have prevented the situation revealed 
in New York flee from the practice of in- 
dustrial medicine and surgery as from the 
plague. 


Whether vesting final control and authority 
over medical matters in the compensation 
administrators will achieve more desirable 
results in New York remains to be seen, 
and will depend almost altogether on an 
alert and strong administration. At least 
it may be argued that the compensation 
administrators are in the best position to 
detect the abuses as soon as they arise, 
and if the administrators have full respon- 
sibility for their correction and will act upon 
it, results beneficial to all concerned may 
be brought about. If the present provisions 
of the law fail to accomplish the reforms 
aimed at, there remains one more experi- 
ment to be tried, namely, state operated 
clinics for the treatment and care of em- 
ployees injured in industry.” The reaction 
of the medical profession to such a proposal 
is usually hysterical in its violence, and cries 
of “political control of medicine” and “regi- 
mentation” are raised, and the dire predic- 
tion is made that the personal and confi- 
dential relation between doctor and patient, 
so curative in its effect, will be entirely lost. 
In answer to these protestations, it is perti- 
nent to inquire: Is it not possible to secure 
honest and competent doctors to serve the 
state, particularly under the safeguards of 
civil service? Is the doctor in the employ 
of the insurance company, who fears he 
will lose his employment if he testifies for 
the claimant, or the doctor in the employ 
of the labor union who may lose his union 
practice if he testifies against the claimant, 
an example of “rugged individualism”? Is 
the relationship between a compensation 
patient and an insurance company doctor, 
who is instructed by his company to return 
a negative report,” and who acts as an 
investigator-detective for his company while 
he is treating the patient, a confidential and 
personal one? These are questions to which 
the medical profession has yet to offer a 
satisfactory reply. Nor has it offered any 
suggestions as to how the interest of the 
best elements of the profession can be 
aroused and directed toward a solution of 
compensation’s medical problems. No one 
would deny that the voluntary interest and 
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cooperation of the best physicians and 
specialists practicing is a crying need in 
this field. Many laymen, as well as physi- 
cians and their societies, deprecate severer 
statutory regulation of the profession, such 
as has recently been enacted in New York, 
and maintain that reforms cannot be legis- 
lated. This may be true. But unless the 


profession as a whole realizes and acts upon 
its responsibility for the good conduct of 
its members and the welfare of the public, 
it can expect increasing regulation through 
legislative action, or that the state will step 
in and operate its own clinics in whatever 
fields of practice it deems necessary to pro- 
tect its citizens. 


FOOTNOTES 


1 Mississippi is the only exception. 

2California, Connecticut, Idaho, Illinois, 
Minnesota, Nebraska, New York, North Dakota 
and Wisconsin. For a digest of all compensa- 
tion statutes of all states and territories of the 
United States, see Association of Casualty and 
Surety Executives: Digest of Workmen’s Com- 
pensation Laws of the United States and Terri- 
tories, 16th ed., 1942. 

8’Ohio, Oregon, North Dakota and West Vir- 
ginia. 


4 Arizona, Nevada, Washington and Wyoming. 


5In New York, before 1944, the choice was 
confined to a panel set up by the county medical 
societies and the compensation authorities. The 
procedure for promulgating the panel has now 
been changed and is dealt with at length in this 
article. It is correct to class New York as a 
free choice state, since over 20,000 physicians in 
the state are on the panel and since practically 
all physicians applying for a panel license have 
been granted it. 


* Arizona, Nevada, North Dakota, Ohio, Utah, 
Wyoming and Washington, 


™Many states permit large and financially se- 
cure employers to pay compensation benefits 
direct, or become self-insurers, as it is termed. 
They must deposit securities with the compensa- 
tion officials as a guarantee of payment of bene- 
fits. Many such employers have their own 
medical departments or hospitals to furnish 
treatment to their employees. Pennsylvania is 
a state of many self-insurers. 


’ Dodd, W. F.: Administration of Workmen's 
Compensation, New York, The Commonwealth 
Fund, 1936, p. 491. 


®* News article, New York Times, Dec. 23, 1932, 
p. 1, col. 4, and p, 8, cols. 1 to 6. 


In 1933, another committee, composed of 
eminent physicians, was appointed by Gov. Her- 
bert H. Lehman to continue the investigation 
into compensation’s medical problems. It re- 
ported in 1933 and reached substantially the 
same conclusions as the Cullman Committee. See 
news article, New York Times, Dec, 31, 1933, 
Sec. 1, p. 12, cols. 1 to 6. 


“Other grounds for revocation of the panel 
license were as follows: Incompetency in con- 
nection with medical services; exceeding the 
limits of professional competency in rendering 
medical care; making materially false state- 
ments concerning his qualifications in applying 
for the license; failing to submit full and truth- 
ful medical reports; charging fees below the 
fee schedule; fee splitting; and solicitation of 
professional treatment, examination or care in 


connection with any compensation claim. N. Y. 
Laws 1935, Chap. 258, Sec. 13-d, Subdiv. 2. 

2 Bleakley, W. F., and Stichman, H. T.: Ad- 
ministration of the Workmen’s Compensation 
Law in the State of New York, Report to Hon. 
Thomas E. Dewey, Governor of the State of 
New York, by Wm. F, Bleakley and Herman 
T. Stichman as Commissioners under Section 8 
of the Executive Law. 


13 Td. at p. 11. 
4 Ibid. 

8 Td. at p. 31. 
16 Td. at p. 30. 


17 From the statement read by Justice Justine 
Wise Polier at an open hearing before the More- 
land Commission on Jan. 27, 1944. Justice Polier 
was formerly a referee of compensation claims 
in the State Department of Labor in New York 
and a former head of the compensation division 
of the Corporation Counsel of the City of New 
York, the largest self-insurer in the State, The 
New York Times in an editorial of Feb. 11, 
1944, commenting on the medical situation re- 
vealed by the Moreland Commission, stated as 
follows: ‘‘Under the act the medical societies 
have been clothed with quasi-judicial authority 
over physicians. Society trial boards have 
proved ineffective, not because their members 
are lacking in morals but because they are im- 
bued with the notion that medical problems, 
whether they involve practice or public rela- 
tions, are subject only to the consideration of 
physicians, We do not leave to landlords the 
duty of passing on the habitability of houses 
or to factory owners problems of sanitation and 
safety. Yet we have left the medica] adminis- 
tration of the Workmen’s Compensation Act to 
physicians.’’ N. Y. Times, Feb. 11, 1944, p. 18, 
col. 3. 


1% N. Y. Laws 1944, Chap. 459, Secs. 13-b, 13-c, 
13-d and 13-e. 


WN. Y, Laws 1944, Chap. 466, Sec. 1264, 
Subdiv, 2. 


*N. Y. Laws 1944, Chap. 467, Sec. 13-g, 
Subdivs, 2 and 3. 


71N. Y. Laws 1944, Chap. 471, Sec. 13-a, 
Subdiv. 6. 


= Ibid. 


%In 1938, there were reported to be eight 
compensation states with full-time medica] staffs 
and twenty-one states with some medical official 
or Officials connected whole or part time with 
their compensation divisions. See Dawson, 
Marshall: Problems of Workmen’s Compensa- 
tion Administration, Bureau of Labor Statistics 
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Bulletin No. 672, Washington, U. S. Depart- 
ment of Labor, 1940, 


compensation cases will have to be taken out 
of the hands of private physicians and placed 


either in state clinics or in existing hospitals." 
It is a serious question whether the facilities 
of ‘‘existing hospitals’’ are adequate, and in 
many communities where some compensation 
cases arise, there are no hospitals. 


2% Bleakley, W. F., and Stichman, H. T.: op. 
cit, supra, f, n. 12, at p. 17. 


*N. Y. Laws 1944, Chap, 465, Sec. 13, Sub- 
div. (d). 


% So conservative an organ as the New York 
Times, in an editorial of March 3rd, 1944, p. 18, 
col, 3, commenting on the report of the More- 
land Commission, stated: ‘‘It remains to be 
seen if the reforms recommended will prevent 
more ingeniously disguised ‘kickbacks’. If not, 


~ 


ri 


[rE 
sl 
Capital Punishment in 

ue | 
The first signs of spring have appeared in Kentucky. Any housewife who engages stan 
in the annual rite of spring cleaning or indulges in extensive moving about of all o 
the furnishings of the home, without first securing the permission and agreement surat 
of her ball and chain should be doomed to wear for the remainder of the spring simil 
season, including Easter Sunday, the dress worn by her while engaged in such pany 
clean up maneuvers. So proposed Senate Bill No. 262 on Crime et Chatiment actu: 
introduced before the Kentucky legislature on March 12, 1946. However, it is the 1 
rumored that the legislators’ wives have constituted themselves a pressure group value 
for the defeat of this measure and the preservation of their immemorial right to it we 
upset the house in the Springtime. auto: 
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The South Carolina Supreme Court has uheld a circuit court finding for the in- stole 
surer, the Pilot Life, in a case brought by the insurer to recover $1,013 paid out in sulta 
1943 on an insurance policy on the life of a merchant marine sailor erroneously the | 
reported dead. The policy was on the life of the appellant’s nephew and adopted I: 
son who was reported lost when his ship went down in the Pacific in November, P = 
1942. The missing seaman turned up later, however, as a Japanese prisoner auto: 
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A Model Minor Court cer 
“A satisfactory court should be open at convenient hours and at sufficiently fre- beca’ 
quent intervals to make it reasonably accessible to all persons having business to is nc 
transact with it. It should be held in a court room reasonably well arranged for repai 
the purpose, and supplied with at least a few fundamental law books, and suitable read 
facilities for making and keeping records. The office should carry a sufficient | 
stipend to be attractive, and the judge should devote enough time to his judicial 
duties to acquire the skill and judgment which experience alone can give.”— 
Edson R. Sunderland in the February, 1946 issue of the Journal of the American Payn 
Judicature Society, in an article entitled “Territorial Jurisdiction of Minor Courts.” He 
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The Effect of OPA Ceilings 
on the 


Settlement of Insurance Losses 
By Donald V. Yarborough 


oo if any, automobile policies now in- 

sure the subject matter for a stated amount 
in dollars and cents. Your client’s automo- 
bile insurance policy is likely on one of the 
standard forms now in use by most if not 
all of the companies writing automobile in- 
surance and contains the following or a 
similar provision: “The limit of the com- 
pany’s liability for loss shall not exceed the 
actual cash value of the automobile, or if 
the loss is of a part thereof the actual cash 
value of such part, at time of loss nor what 
it would then cost to repair or replace the 
automobile or such part thereof with other 
of like kind and quality, with deduction for 
depreciation, nor the applicable limit of lia- 
bility stated in the declarations. The com- 
pany may pay for the loss in money or may 
repair or replace the automobile or such 
part thereof, as aforesaid, or may return any 
stolen property with payment for any re- 
sultant damage thereto at any time before 
the loss is paid or the property is so re- 
placed, or may take all or such part of the 
automobile at the agreed or appraised value 
but there shall be no abandonment to the 
company.” 


After a loss has occurred by fire or col- 
lision the insured in most instances (and for 
the first time) reads his policy. If the au- 
tomobile is not a total loss and can be re- 
paired no problem usually is presented 
because under the policy terms the insurer 
is not liable for more than the cost of the 
repairs. This the insurer usually stands 
ready and willing to pay if the repairs are 
made by a reputable garage, and the insured 
usually stands ready and willing to accept 
payment for his loss on that basis. 


However, an entirely different problem is 
presented if the loss is total or the automo- 
bile is wrecked or burned so that it has no 
more than a “salvage” value. The insurer’s 
liability is then “the actual cash value of the 
automobile.” However, even then the in- 


Coat 


Mr. Yarborough has specialized in 
insurance law since his admission to 
the bar. Presently practicing in 
Dallas, he received his L. L. B. from 
Southern Methodist University. 





surer may replace the vehicle with one of 
like kind and quality. When automobiles 
were plentiful and dealers were well stocked 
with both new and used cars it was not a 
difficult job to replace with like kind and 
quality practically any car on the road, even 
to duplication of colors, trims and interior 
appointments. 


World War II stopped the manufacture 
of automobiles, caused a depletion of the 
dealers’ stocks of used cars, and brought on 
Government ceiling prices. This situation 
made it impossible in most cases for com- 
panies writing automobile insurance to re- 
place a total loss with a car of like kind 
and quality. Moreover, the insurers have 
learned from experience that automobiles 
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in even fair condition cannot be obtained at 
the OPA ceiling prices; a trade-in is required 
or that particular car is just “not for sale.” 
Too, the insureds are reluctant to accept in 
settlement of their total losses cars desig- 
nated as being of like kind and quality that 
have had unknown histories of four to ten 
years. 


These conditions necessitate the settle- 
ment of total losses in dollars and cents, 
and the major problem for the lawyer is to 
advise his insurance company client that it 
is or is not liable for more than the OPA 
ceiling prices on the particular make car 
involved, or to advise his policyholder client 
that he can or cannot recover more than the 
OPA ceiling price for the total loss of his 
automobile. The analytical reader will im- 
mediately summarize the question as fol- 
lows: Can the actual cash value of an 
automobile exceed the OPA ceiling price of 
that particular automobile? 


Pertinent OPA Regulation Studied 


A study of pertinent parts of the OPA 
Regulation will be of some aid in solving 
the problem presented. Office of Price Ad- 
ministration MPR 540, with Amendment 1, 
effective July 10, 1944, contains the follow- 
ing statement: “In the judgment of the 
Price Administrator, prices of used passen- 
ger automobiles have risen to an extent 
and in a manner inconsistent with the pur- 
poses of the Emergency Price Control Act 
of 1942 as amended. The Price Adminis- 
trator has ascertained and given due con- 
sideration to the prices of used passenger 
automobiles prevailing between October 1 
and 15, 1941, and has made adjustments for 
such relevant factors as he has determined 
to be of general applicability. So far as 
practicable, the Price Administrator has con- 
sulted with and has been advised by repre- 
sentative members of the industry which 
will be affected by this regulation. 


“In the judgment of the Price Adminis- 
trator the maximum prices established by 
this regulation are and will be generally 
fair and equitable and will effectuate the 
purposes of the Act. A statement of the 
considerations involved in the issuance of 
this regulation has been issued simultaneous- 
ly herewith and has been filed with the 
Division of the Federal Register.” 


It readily will be noticed that the Price 
Administrator stated that the prices estab- 
lished by the regulation “are and will be 
generally fair and equitable and will effectuate 
the purposes of the Act.” It is interesting to 
note that the word “value” was not used. 
Prices were set but no attempt was made 
to determine values of the various makes of 
automobiles. It is elementary that in a 
controlled economy values and prices do 
not go hand in hand. Value is determined 
by the law of supply and demand. Courts 
have consistently held that it is the price 
that a willing seller who is not compelled 
to sell will take and the price that a willing 
buyer who is not compelled to buy will 
give. Any number of variations between 
these two sets of factors may be imagined. 
In a full, uncontrolled economy prices fluc- 
tuate in accordance with the law of supply 
and demand, Court records throughout the 
country are mute evidence that thousands 
of illegal transactions have occurred since 
the establishment of ceiling prices. The 
transactions were illegal solely because the 
prices paid and received were higher than 
those set by the OPA, and not because of 
any violation of the law of supply and de- 
mand. The true value is what a certain 
item will bring if sold as set out above and 
this is in accord with the principles of. free 
enterprise. Ifa certain item is being bought 
and sold at a price higher than that set by 
a Government agency it simply means that 
the true value is higher than the price which 
was fixed by law. The OPA Regulation 
fixed prices and not values. Prices and 
values are not synonymous in a controlled 
economy. The purpose of the Act estab- 
lishing the Office of Price Administration 
was to prevent inflation and ‘keep prices 
from going up. A completely controlled 
economy will prevent prices from going 
either up or down, and if the controlled 
price is higher than the true value, items 
sold on the “black market” will bring less 
than the fixed price. This will be nothing 
more than the working of the law of supply 
and demand. 


Ceiling Prices Do Not Determine Value 


In the case of Fugate v. State, 158 Pac. 
(2d) 117, the defendant was charged in the 
criminal court in Oklahoma with stealing 
automobile tires and tubes for which there 
were ceiling prices. He made no defense 
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to his guilt but contended that the OPA 
ceiling pricé should be the standard in es- 
tablishing the value of the stolen property. 
If this standard were adopted, he could only 
be convicted of petit larceny. Both trial 
court and appellate court refused to adopt 
the defendant’s contention, and the criminal 
Court of Appeals held that the ceiling prices 
were not for the purpose of ascertaining, 
determining, or stating the value but for 
the purpose of keeping the prices from go- 
ing up. The court further held that the 
evidence demonstrated that the fair market 
value for the tires and tubes was beyond 
the ceiling price set by the Price Adminis- 
trator. 


Is a Claim a “Sale”? 


Having concluded that the OPA Regula- 
tion sets a price and not a value on the 
various makes of automobiles, let us turn 
to that section which puts a prohibition on 
the lay citizen; it is Section 2, subsection 1, 
and reads as follows: 


“No person shall sell or deliver any used 
car at a price higher than the maximum 
price permitted by this regulation * * *”, 


The gist of the restraint on a man (com- 
pany or corporation) who is not a dealer is 
that he shall not sell or deliver at a price 
above the ceiling. If an insured makes a 
claim for an automobile that is a total loss 
no one will contend that the owner is selling 
or delivering an automobile, and so if he 
claims more than the ceiling price as his 
loss he has not violated the OPA Regula- 
tion. At no place does the Regulation state 
that he cannot make claim for and collect 
more than the ceiling price; at no place does 
the Regulation say that the insurer will be 
guilty of any violation if it pays more than 
the ceiling price; and at no place does the 
Regulation direct the insurer to pay only 
the ceiling price for a total loss. 


Furthermore, Section 15, subsection (c) 
of Office of Price Administration MPR 540, 
with Amendment 1, effective July 10, 1944, 
defines a sale as follows: 


“(c) ‘Sale’ includes sales, dispositions, 
exchanges and other transfers and contracts 
and offers to do any of the foregoing. It 
includes conditional sales and sales under 
rental contracts, lease agreements or other 
agreements. It also includes transfers by 


banks, finance companies, or other persons 
discounting promissory notes following the 
taking of possession by such persons upon 
default of the person making such promis- 
sory notes. The term ‘sale’ does not refer 
to the adjustment of losses made in connec- 
tion with settlements of claims under poli- 
cies of insurance against fire, theft, collision, 
other loss of property or other coverage, 
even though the right of-subrogation may 
be involved. The term ‘sale’, ‘seller’, ‘sell- 
ing’, ‘purchase’, ‘purchaser’ and ‘purchasing’ 
shall be construed accordingly. 


This definition clearly exempts an auto- 
mobile insurance claim from the provisions 
of the Regulation, but even without this 
specific exemption it could not be said that 
an insured who claimed a total loss was 
either selling or delivering, a used car. An 
exemption of sales of liquor by a State from 
the provisions of the Regulation governing 
liquor sales was held to be good in the case 
of Bowles v. Texas Liquor Control Board, 146 
Fed. (2d) 155, because the OPA Regulation 
excepted such a sale. It will be noted in 
that case that the exemption or exception 
applied to an actual sale, which indicates 
that the exemption in the automobile Regu- 
lation regarding insurance losses will con- 
tinue to be upheld by the courts as it was 
in the hereinafter cited case, especially in 
view of the fact that no sale is involved. 


Directly in Point 


The problem discussed here has been di- 
rectly passed upon by the United States 
District Court for the Northern District of 
Texas in the case of Tierney v. General Ex- 
change Insurance Corporation, 60 F. Supp. 
331, and the plaintiff recovered $3,384.00 for 
a Cadillac automobile having a ceiling price 
of $2,000.00. In that case the automobile 
was purchased in May, 1944, at which time 
it was insured for value by the defendant; 
the OPA Regulation became effective July 
10, 1944, and the car was destroyed by fire 
on August 15, 1944. The insurer contended 
that its liability was not in excess of the 
ceiling price. The trial court held that the 
transaction was excepted from the Regula- 
tions; that nothing in the Act compelled 
an owner to dispose of property; that the 
insured was neither a “seller” nor a “dealer.” 


This case reached the United States Cir- 
cuit Court of Appeals for the Fifth Circuit 
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where it was affirmed for the plaintiff (in- 
sured). It is reported as General Exchange 
Insurance Corporation v. Tierney, 152 Fed. 
(2d) 224, 24 CCH Automobile Cases, 86. 
Unfortunately the Circuit Court stated that 
the automobile was insured for the purchase 
price when the record in the case and trial 
court’s opinion (above cited) show that it 
was insured by a valued policy containing 
words almost identical to those set out in 
the first paragraph of this article. The Cir- 
cuit Court held that the War Powers Act 
under which the OPA was authorized was 
for the purpose of curbing and preventing 
inflation; that the Regulation did not at- 
tempt to measure or fix value in setting up 
a price to be paid when cars are bought and 
sold; that the Regulation does not compel 
a sale; that the plaintiff was not selling or 
dealing in automobiles and was not identi- 
fied in any of the Regulations under the Act; 
that the insured was exempted and excepted 
from the Regulation, and that the OPA ceil- 
ing price was not controlling. 


Insured May Collect in Excess of Ceiling 


The United States District Court for the 
Western District of Missouri in the case of 
Sun Insurance Office, Ltd., v. Rupp, 64 F. 
Supp. 533, held that an owner of a vehicle on 
which there was an OPA ceiling price was 


Source of “The Law” 


not limited in his recovery to the ceiling 
price on a claim under a valued policy for a 
loss resulting from a “collision or upset.” 
It is interesting to note that in the case cited 
the Court held that the ordinary rules of 
law defining “actual cash value” as that value 
which the property would ordinarily bring 
in the open market were not applicable in a 
case of this kind. The Court was confronted 
with the problem of determining what was 
the “actual cash value” of property on which 
there was an OPA ceiling price. Even 
though the property was purchased about 
two years before the loss the trial court al- 
lowed a recovery of the purchase price. 
There was no other evidence of value be- 
fore the Court. However, the ceiling prices 
were before the Court. 


After an analysis of the problem pre- 
sented it is not believed that the OPA ceil- 
ing price affects or controls the settlement 
of losses on automobile insurance policies, 
and it is believed that the insured who suf- 
fers a loss on an automobile policy may re- 
cover in excess of the OPA ceiling price for 
his particular age, make and model car, but 
of course the policy holder must prove that 
his loss exceeds the ceiling price. Of course, 
no legal obstacles stand in the way of in- 
surers issuing policies with liability fixed 
at amounts not in excess of the OPA ceil- 
ings. 


“Bacon advises judges to draw their law ‘out of your books, not out of your brain.’ 
Hermand generally did neither. He was very apt to say, ‘My Laards, I feel my 


law—here, my Laards,’ striking his heart. 


Hence he sometimes made little 


ceremony in disdaining the authority of an Act of Parliament when he and it 
happened to differ. He once got rid of one which Lord Meadowbank (the first), 
whom he did not particularly like, was for enforcing because the legislature had 
made it law, by saying, in his snorting, contemptuous way, and with an emphasis 
on every syllable: ‘But then we're told that there’s a statute against all this. A 
statute! What’s a statute? Words. Mere Words! And am / to be tied down 
by words? No, my Laards; I go by the law of right reason.” 


Cockburn, Some Old Scotch Judges (1899) 


The UNIVERSAL ANTHOLOGY 329, 339 
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The third in a series of commentaries. 


Recent Declaratory Judgments 


By EDWIN BORCHARD 


The writer has reviewed the following insurance case, reported since his November 
article involving the use of the declaratory judgment and presents an analysis of 
the employment ‘of this modern technique in those cases. 


= Globe Indemnity Co. v. Wolcott & Lin- 
coln, Inc. (United States District Court, 
Western District of Missouri; May 31, 1945; 
63 Federal Supplement 689; affirmed, United 
States Circuit Court of Appeals, Eighth 
Circuit; December 26, 1945; 152 Federal 
(2d) 545) the issue involved the construc- 
tion of a rider on a policy to indemnify the 
insured against forgeries of checks, drafts, 
promissory notes, etc. There were two 
policies involved, the first running from 
1940 to 1943, and the second from 1943 to 
1946. Each policy provided that losses 
would be paid under it up to $10,000 if the 
loss were discovered prior to the expiration 
of twelve months after the cancellation or 
expiration of the policy. The first loss in 
question was so discovered in 1944 and lia- 
bility was claimed and paid thereunder. 
What complicated the case was a clause 
in the rider of the renewal policy to the 
effect that “. liability: under the prior 
bond and the attached bond [the loss hav- 
ing been discovered during the life of the 
second bond] on account of any office shall 
not be cumulative in amounts . . . and any 
sum . . . which shall be paid on account 
of such office under the prior bond .. . 
as extended by this rider shall be deducted 
from any amount or amounts carried under 
the attached bond . . .” 


The question for construction was the 
meaning of this clause. Evidently the court 
thought that the plaintiff company had in- 
tended to limit its liability under both 
policies to $10,000. It construed the clause, 
however, to mean only that if the loss was 
discovered after the expiration of twelve 
months from the date of expiration, then 
only did the non-cumulative provisions of 
the rider come into effect. Since the first 


loss was recoverable under the terms of the 
first policy without any aid from the re- 
newal policy, the court felt justified in 
giving the rider the construction stated. 
The company failed, therefore, to convince 
two courts that its construction was proper, 
although the two courts considered the 
plaintiff’s case so tenable as to persuade 
them to disallow damages and attorney’s 
fees. 


The construction of a contract is a familiar 
function of the declaratory judgment. The 
clause in the rider was at best ambiguous 
and no objection can be raised to the con- 
struction given the clause by the courts. 
The company, however, was entirely justi- 
fied in bringing an action on its own ac- 
count for a construction of the debatable 
clause and the court expressly held that the 
company was so justified. 


Establishing Immunity 
from Obligation to Defend 


Lumber Mutual Casualty Insurance Co. of 
New York v. Wells, et al. (North Carolina 
Supreme Court; October 25, 1945; 23 CCH 
AUTOMOBILE CasEs 956) brought up the com- 
mon case by which the plaintiff company 
sought to excuse itself from defending the 
actions brought against its insured by alleg- 
ing that the insured had used his automo- 
bile truck for an excluded purpose, namely, 
as “a public or livery conveyance.” He 
had in fact used the truck for hire and was 
instrumental in killing two of the nine pas- 
sengers, injuring the others. There is some 
evidence that the actions against him had 
been carried to judgment. 


Defendant moved that the injured parties 
be made defendants, and that the question 
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of coverage be decided by a jury. These 
motions the court granted. Plaintiff moved 
for judgment on the pleadings, claiming no 
liability because coverage was excluded by 
the clause cited. 


The lower court gave judgment for the 
plaintiffs. The Supreme Court of North 
Carolina, however, felt that an issue of fact 
was raised, namely, whether the insured 
had used his truck as a “public or livery 
conveyance,” and this question the court 
decided should have been left to a jury. 
The case was therefore remanded as de- 
fendant had requested. 


It cannot be contended that the plaintiff 
improperly used the declaratory procedure 
to establish its immunity from the obliga- 
tion to defend. Although the lower court 
held that it could with propriety decide 
the issue of fact and decide it in the com- 
pany’s favor, there can be no quarrel with 
the Supreme Court’s determination to sub- 
mit this disputed question to a jury. 


Explosion v. Preceding Fire 


Maryland Casualty Company v. Morrison 
(United States Circuit Court of Appeals, 
Tenth Circuit; November 5, 1945; 23 CCH 
AUTOMOBILE ‘CASES 984; 151 Federal (2d) 
772) presented an interesting issue of cover- 
age. The policy, written by the plaintiff for 
the defendant, covered damage to person or 
property “caused by accident and. arising 
out of the ownership, maintenance or use 
of” certain designated vehicles, one of 
which was driven. by the defendant’s em- 
ployee, defendant Hudson. The coverage 
was subject, however, to an endorsement 
reading, “It is agreed that such insurance 
as is afforded by the policy does not apply 
to accidents arising out of explosion of 
butane gas and other volatile gases.” 


It was known to the insurer that the de- 
fendant, Morrison, was engaged in trans- 
porting butane and other volatile gases and 
this extra hazard the parties expressly ex- 
cluded. While driving a truck containing 
butane gas, defendant’s employee noticed 
that it was on fire, pulled up at the curb 
and called the fire patrol. The fire caused 
a certain amount of damage to neighboring 
buildings, damage which the insurer ac- 
cepted as covered. While the firemen were 
putting out the fire, however, the truck 
exploded and caused much additional dam- 


age to neighboring property and persons, 
Some of these brought suit against the in- 
sured and were named as defendants in the 
declaratory action of the insurer. 


The lower court held that the explosion 
was an incident of the fire, and as in many 
fire insurance policies, regarded the insurer 
as liable for the damage caused both by 
the fire and the resulting explosion. The 
upper court, however, concluded that this 
was true only when the fire was insured 
against, and where explosion is made a 
separate ground for exclusion the damage 
caused by the explosion is separable and 
not to be deemed a proximate cause of the 
preceding fire. The upper court, therefore, 
held the explosion damage as_ excluded 
under the terms of the policy. 


The plaintiff insurer was thus justified in 
disclaiming liability under the policy for 
the damage caused by the explosion, which 
would otherwise become a meaningless 
basis for exclusion. It would cover only 
explosions not caused by fire, and this 
would read into the clause a condition not 
intended by the parties. 


Procedural Technicalities 


Circuit Judge Phillips had occasion to 
deal with some technical points of proce- 
dure in considering the declaratory action 
of the Guardian Life Insurance Company of 
America v. Kortz (United States Circuit 
Court of Appeals, Tenth Circuit; October 
30, 1945; 11 CCH Lire Cases 162; 151 Fed- 
eral (2d) 582). The plaintiff company 
issued an insurance policy to the defendant 
which provided that if due proof was fur- 
nished that the insured before attaining the 
age of 60 had become permanently and 
totally disabled, plaintiff would pay him 
during disability $220 per month. The con- 
tract provided that plaintiff company might 
at any time demand due proof of the con- 
tinuance of such total disability, and upon 
failure to furnish it payments would cease. 
In January, 1938, the insured claimed total 
disability and thereafter a court ruled that 
the insured was totally and permanently 
disabled from January, 1938, to March, 1939, 
but that he was not permanently and 
totally disabled between March, 1939, and 
June, 1943. In 1945 the insured claimed that 
the plaintiff owed him disability benefits 
from June, 1943, to June, 1944, whereas 
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plaintiff maintained that the defendant was 
over 64 years old in June, 1943, and that 
the policy provided that there was to be no 
liability for any disability commencing 
after the age of 60. Plaintiff sought a 
judgment declaring that the disability pro- 
vision of the contract had terminated and 
that it was no longer liable for any dis- 
ability benefits, and added a request for 
injunction preventing the insured from 
maintaining an action on account of present 
or future alleged disability. The insured 
filed a motion to dismiss, contending that 
there was an available state remedy in that 
soon after the declaratory action was 
brought he had brought an action in the 
Colorado courts to recover the benefits due 
from June, 1943, to June, 1944. 


The court’s principal contribution is in 
holding that the state court action did not 
give that court exclusive jurisdiction, since 
the declaratory action covered far more 
ground than the state action. Moreover, 
since both state and federal actions were 
in personam, both may proceed at the same 
time. The one first decided is res judicata 
as to the other if they cover the same 
ground. The trial court was the judge of 
whether the declaratory action is sustain- 
able. Since there was nothing in the record 
to indicate that it had determined that ques- 
tion, the judgment was reversed and the 
cause remanded with instructions to over- 
rule the motion to dismiss, but without 
prejudice to the trial court’s determination 
as to whether it should entertain the action 
for a declaratory judgment. 


This seems a sound conclusion, whether 
the state action paralleled the earlier com- 
menced federal action or not. Since they 
did not cover the same ground, the federal 
action involving future disability and future 
company liability, the declaratory action is 


maintainable. If it should be contended 
that the two actions cover the same ground, 
it may be answered that a subsequent state 
action cannot bar the continuation of the 
federal suit. Only where the state action is 
first commenced and covers the same 
ground as the federal action should the fed- 
eral action be dismissed as unnecessary. 
The federal courts have decided both ways 
when there was both a state and a federal 
action im personam, covering the same 
ground, some sustaining jurisdiction (Car- 
benter v. Edmonson, United States Circuit 


Court of Appeals, Fifth Circuit; 1937; 92 
Federal (2d) 895), and others denying it 
(Columbia Casualty Co. v. Thomas et al., 
United States Circuit Court of Appeals, 
Fifth Circuit; 1939; 101 Federal (2d) 
151). Under no circumstances should a 
subsequently-begun state action bar federal 
relief, even if it covered the same ground. 
The invocation of Federal Rule 57 is some- 
what beside the point. The Rule was not 
introduced for this purpose. 


Court Determines When Employee 
Is Not an Employee 


In The Home Indemnity Co., New York v. 
Village of Plymouth et al., Moore, Admx. 
(Ohio Supreme Court; December 12, 1945; 
24 CCH AvutomosiLte Cases 196), the Su- 
preme Court of Ohio had occasion to con- 
sider the meaning of the word “employee” 
within the terms of an insurance policy. 
Plaintiff company had insured a_ truck 
owned by the defendant village, whereby 
the former became obligated to pay for 
damages resulting from bodily injury or 
death sustained by any person caused by 
accident and arising out of the ownership 
or use of the truck. It was also required to 
defend any suit brought against the insured 
based on such injury or death. The “in- 
sured” included any employee using such 
truck with the permission of the named 
insured. But the policy did not apply to 
any employee of the insured causing bodily 
injury or death to another employee of the 
insured occurring in the course of the em- 
ployment. One G, an employee of the 
village, while operating the truck for the 
village, fatally injured the Street Commis- 
sioner. The Commissioner’s widow, de- 
fendant Moore, claimed that he was an 
officer and not an employee of the village, 
whereas plaintiff claimed he was an em- 
ployee and excluded from the coverage of 
the policy. The Street Commissioner was 
excluded from coverage under the Work- 
men’s Compensation Law. The Supreme 
Court, therefore, reversed the Court of Ap- 
peals and sustained the trial court in con- 
cluding that it was the intent of the parties 
to give coverage to the village as to all 
persons who might suffer injury or death 
through negligent operation of the truck, 
other than those who as employees were 
covered by the Workmen’s Compensation 
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Law. Defendant G was therefore entitled 
to defense by the insurer in the action 
brought by Mrs. Moore for G was an em- 
ployee and Moore was not. 


The court does equity in this case by 
reading into the contract a stipulation that 
it was intended to apply to those who were 
not covered by the Workmen’s Compensa- 
tion Act. This was construed as the intent 
of the parties independently of the question 
whether the village was liable under the 
activity within its governmental capacity. 
Two dissenting judges concurred in believ- 
ing, contrary to an almost unanimous 
record, that the declaratory judgment was 
not available to determine whether coverage 
existed under a given state of facts. This 
was held under a peculiar Ohio statute by 
which the company was entitled to have 
those questions determined by a jury after 
liability had been established. But juries 
are possible under the existing law if de- 
fendant invokes them or a question of fact 
arises. Since all the parties seem to have 
waived a jury the concurring judges assent 
to the court’s judgment. 


The plaintiff company was obviously cor- 
rect in invoking the declaratory action to 
determine the narrow question as_ to 
whether or not Moore was an employee of 
the village. 


lll-Advised Federal Action 


Pennsylvania Casualty Co. v. Thornton 
(United States District Court, Northern 
District of Alabama; June 22, 1945; 61 Fed- 
eral Supplement 753) brings up some inter- 
esting questions of procedure. The casualty 
company brought an action against the in- 
jured person and her husband, without join- 
ing the insured owner of a taxicab, for a 
declaration that it was not subject to lia- 
bility until defendants had first obtained 
judgment against the insured in an action 
then pending in the Alabama state court. 
The wife sued for injuries, the husband for 
loss of services of his wife. The defend- 
ants, prior to the filing of this action, had 
filed separate suits for damages in an Ala- 
bama court, joining the insured, a taxicab 
company, and the plaintiff. The wife had 
been a passenger in a negligently driven 
taxicab. On December 5, 1944, for some 
reason, the defendants took a non-suit in 


their state action. Immediately thereafter 
the present plaintiff filed this declaratory 
judgment action. Six days later the de- 
fendants filed new actions in the state court. 
Two of the defendants in that suit, the 
taxicab company and an electric company, 
were citizens of Alabama. In the declara- 
tory action the plaintiff was a citizen of 
Pennsylvania and the husband and wife, 
defendants, citizens of Alabama. 


The plaintiff evidently sought a judgment 
that it could not be sued directly or jointly 
with the insured until judgment had been 
obtained against the insured. The court 
used its discretion to hold that this fell 
outside the declaratory judgment proceed- 
ing because it was a matter of remedy and 
not of right. But this is not believed to 
be correct. The real question is whether 
the issue could be determined without mak- 
ing the insured a party and not the question 
whether it related to remedy or right. It 
was possible to rule that under Alabama 
law the plaintiff could be sued directly. 


Superior Relief 


A more difficult question is presented by 
the conclusion that more and better relief 
is obtainable in the state court action, 
though brought six days later, than in the 
declaratory action. That is a good ground 
for exercising judicial discretion to deny 
declaratory relief. Brillhart v. Excess In- 
surance Co., 316 U. S. 491, 495. It may be 
correct to conclude that there was no fed- 
eral issue between plaintiff and insured as 
to whether the insured was negligent, since 
both parties had the same interest and if 
aligned on the same side would defeat fed- 
eral jurisdiction; the injured persons, must 
be made parties. For the same reason the 
state suit could not be removed into the 
federal courts, since insured and injured 
persons were all citizens of Alabama. 


If the lower courts are to follow the 
Supreme Court it would have been suffi- 
cient in this case for the District Court to 
assert that: the issues were of a character 
entirely susceptible of solution in a single 
state court proceeding where it more prop- 
erly belonged. . Because of the facts the 
plaintiff company seems ill advised in bring- 
ing the declaratory action in the federal 
courts. 
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fter Immediate Notice or No Coverage vided for such notice “as soon as prac- 


ticable.” This meant “immediately.” The 

aS : : . : i i hich th li 
Co. of Illinois v. Klein (United States Dis- ane ae ae oe a ata 
trict Court, Eastern District of New York; y 8 


November 16, 1945; 63 Federal Supplement from it = 28 days. Since there was no 
701), the defendant insured, owner of an justification, other than that afforded, for 


automobile, had failed to give the plaintiff the delay of 56 days in this case, it was held 
notice of an accident, in which one Lazzara_ Clearly to be a violation of the obligation 
was injured, until 56 days after the acci- Of the policy. 

dent. The delay was due to the fact that The plaintiff was therefore fully justified 


the insured did not believe that the acci- jn bringing an action for a declaration of its 
dent had caused any injury to Lazzara. non-liability under the policy. 


In American Lumbermen’s Mutual Casualty 


Under New York law, prompt notice of 
the accident is required. The policy pro- 


Banks Make Policy Loans 


An ad was recently published by one of the Chicago banks, which presages 
a new field of competition between banker and insurer. It reads: “A Bank Loan 
on Life Insurance . . . will save you money. Your life insurance policies .. . 
which have a cash surrender or loan value . . . are excellent security for low-cost 
bank credit. By using your life insurance as collateral, you can borrow money 
at this bank at rates considerably lower than regular unsecured loan rates... and 
lower than most life insurance loan rates elsewhere. We invite you to come in 
today ... or anytime... to talk over this loan plan with us. We will give you 
full cost and repayment data... and show you how you can save money by 
borrowing on your life insurance at the ... Bank.” 


Kansas Gets Standard Fire Policy With a Difference 


On February 15, the State of Kansas put into effect what is, in essentials, 
the 1943 New York form. However there are two changes in the policy as 
adopted that should be noted. One is a change in the printed form of the policy; 
the time to bring suit against the company is extended to five years, instead of 12 
months as provided by the standard policy. The other change is that the com- 
panies have agreed by letter filed with the Kansas department, to construe the 


cancellation clause as requiring that unearned premium be tendered with a can- 
cellation notice. 


Dyer Act Amended ° 


Aviation underwriters are hopeful that the recent amendment to the Dyer act, 
which makes the flying of stolen aircraft across a state line a federal offense, will 
be helpful in improving the theft experience, which is currently bad. Unfor- 
tunately, only a limited amount of improvement is possible through such a law 
because most theft losses do not involve the actual removal of an airplane from the 
airport but rather its stripping of accessories, such as radio, fire extinguisher, 
compass and the like. 


And—Or 


“ 


and/or, that befuddling, nameless thing, that Janus faced verbal mon- 
strosity, neither word nor phrase, the child of a brain of some one too lazy or 
too dull to express his precise meaning, or too dull to know what he did mean, 
now commonly used by lawyers in drafting legal documents through carelessness 
or ignorance or as a cunning device to conceal rather than express meaning.”— 


Employers’ Mutual Liability Insurance Co. v. Tollefsen, 219 Wis. 434, 263 N. W. 376. 
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Digested from the Nebraska Law Review 
for October, 1945 


The War and Aviation Clauses 


in The Life Insurance Policy 
By John L. Barton 


Policy provisions restricting the liability 
of a life insurance company when the in- 
sured “enters,” “enrolls,” or “engages” in the 
military service of the United States have 
occupied the attention of our courts for 
many years, with varying results. A discus- 
sion of the clause and the decisions relating 
thereto is a timely subject. 

Companies use different language in their 
policies but a typical present provision taken 
from a policy of one of the leading insurance 
companies is reproduced below: 


The only amount payable under this Policy 
shall be the restricted amount hereinafter de- 
fined if the death of the Insured shall occur 
under the circumstances set forth in any one 
or more of the following clauses (1), (2), (3), 
or (4), namely 


(1) outside the Home Areas while the Insured 
is in the military, naval or air forces of any 
country engaged in the war; 

(2) inside the Home Areas as a result of serv- 
ice outside the Home Areas in the military, 
naval or air forces of any country engaged in 
war and within six months after the termination 
of such service; 

(3) as a result of operating or riding in any 
kind of aircraft (including falling or otherwise 
descending from or with any such aircraft in 
flight) other than as a fare-paying passenger 
of a commercial airline and flying on a regu- 
larly scheduled route; 


(4) within two years from the date of issue of 
this Policy as a result of war, provided the 
cause of death occurs while the Insured is out- 
side the Home Areas and the Insured dies either 
outside the Home Areas or within six months 
after returning to the Home Areas. 


Said restricted amount shall be a sum equal to 
the premiums for this Policy which shall have 
fallen due prior to the date of death of the 
Insured and been paid to and received by the 
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Company, together with compound interest at 
the rate of three per cent per annum, plus the 
reserve on any outstanding dividend additions, 
and any outstanding dividends, including divi- 
dend accumulations, and less any indebtedness 
hereon. 


General Rules Affecting Liability of 
Life Insurance Companies 


A provision in an insurance policy exempt- 
ing the insurer from liability, or limiting the 
same, in case of death while in the military 
service of the country, is valid and is not 
unreasonable or against public policy al- 
though it might be void for uncertainty or 
inapplicability. 


Provisions in insurance policies exempting 
the insurer from, or limiting, liability for 
injuries or death while insured is in the mili- 
tary or naval service, if ambiguous or of 
doubtful meaning, will be construed against 
the insurer. Such provisions will be liber- 
ally construed in favor of the insured. 


The general rules of validity and construc- 
tion are not affected by the fact that the in- 
sured was drafted into the service, since a 
limitation or exception will apply equally to 
persons inducted into service, as to those 
who voluntarily enlist, especially where the 
policy does not differentiate between volun- 
tary and involuntary service. 


The clause “death while engaged in military 
service at time of war” within the meaning 
of the exception in a life policy means death 
while doing, performing, or taking part in 
some military service in time of war; in other 
words, death while performing some duty in 
the military service in contradistinction to 
death while in the service due to causes en- 
tirely or wholly unconnected with such 
service. 
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The exception in a policy insuring “against 
death from any cause, except military or 
naval service in time of war,” means death 
incident to, caused by or especially con- 
nected with, military or naval service, that 
is, dangers inherent in such service in time 
of war, and not death from causes to which 
civilians also are subject, such as disease, 
although contracted in a training camp. 


If a policy contains no prohibitions against 
the insured engaging in military service, as 
where it merely excepts the killing of one 
while so engaged from double indemnity 
provisions, so that the cause of death, and 
not the insured’s status as a soldier, deter- 
mines the exemption from double indemnity, 
there is liability for double indemnity if the 
death of the insured was not the result of 
military service, or if it was not caused di- 
rectly or indirectly, wholly or partly, by war 
or some act incident thereto, although the 
insured died while in the military service of 
his country. 


It has been declared that where the status 
of the insured, and not the cause of death, 
furnishes the ground of exception, as where 
the policy provides that the insurer does not 
assume risk of death which shall occur while 
the insured is engaged in military service, 
or will not be liable for such death, the in- 
surer is exempted, notwithstanding that death 
did not result from any hazard peculiar to 
such service. 


And where the policy limits liability in the 
event the insured “engages in military serv- 
ice in time of war” or “should engage in the 
occupation of a soldier in time of war,” it 
has been held that the test of the restriction 
of liability is the status of the insured, and 
not the character of the service, so that lia- 
bility is limited where insured, after entry 
into service, died of a disease although not 
in the battle area. 


It has been held that an insured has entered 
the “military service” where he has passed 
the examination, taken the oath, enrolled as 
a soldier, and become subject to the orders 
of the military branch of the government. 


Varying Results of Decisions 


Many decisions of the courts of the land 
have been rendered on the subject, with 
varying results. For example, it has been 
held that a provision exempting from lia- 
bility “while in the military or naval service 


in time of war” does not exempt in case of 
death resulting from an accident received 
while on furlough, or where death results 
from disease contracted while in a military 
training camp, such as influenza, the said 
disease while in training in an Army camp. 
to both the civil and military. 

It has also been held that the exempting 
clause “death while engaged in military serv- 
ice” was not sufficient to bar recovery for 
death of a soldier who died from a prevalent 
disease while in an Army camp in training. 

The phrase, “engaged in military or naval 
service in time of war” has been declared to 
denote such service as would increase the 
risk or hazard of the insurer and does not 
cover death from pneumonia contracted 
while waiting at the port of debarkation en 
route to the zone of hostilities. 

It has also been held that a policy limiting 
liability, if insured entered military service 
without paying an additional premium, in 
case of death, “in consequence of such serv- 
ice and without the company’s permit,” does 
not limit liability except where death oc- 
curred in consequence of such service, if the 
death occurred from a common disease after 
the soldier arrived in England on his way to 
the battle zone. 

Death from disease contracted by one who 
had enlisted in the military service of the 
United States Government and was en route to 
a training camp was not a death which oc- 
curred “while engaged in military or naval 
service,” it has been held. 

The decision in another case was that the 
phrase, “die as the result of military or 
naval service in time of war,” applies to 
combatant service only and did not bar re- 
covery for death resulting from accidental 
discharge of a gun. 

It has also been held that death from pneu- 
monia while in the military service outside 
of the United States is within a provision 
limiting liability if insured shall engage in 
military service outside the country, and 
death from infection following amputation 
necessitated by a battle wound in the leg 
was within a provision limiting liability “if 
the insured die while occupying a military 
status, or as the result of having occupied 
such a status,” 


Effect of Language Used in Policies 


The courts have given great consideration 
to the effect of language in policies creating 
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an exemption from liability on the part of 
the insurer, where insured is in the military 
service at the time of his death. For the 
most part, these decisions fall into two gen- 
eral lines. 


In one line of cases the language generally 
used in defining the exemption from liability 
is that at the time of death the insured shall 
have been “engaged in military service.” In 
some of these cases other language may be 
used but it must have the same effect, that 
of requiring that the death must have been 
suffered in the course of actual military ac- 
tivity. Therefore, the decisions in this line 
are generally to the effect that exemption of 
the insurer from liability arises only where 
a “causal relation” is shown to exist between 
the military service and the death. 


In the other line of cases the language gen- 
erally used in defining such exemption is that 
“death shall not have resulted from bodily 
injuries sustained while the insured is in the 
military or naval service in time of war.” 
Generally the decisions hold that in the case 
of contracts using this language the exemp- 


Take It Easy! 


tion arises from the status of one inducted 
into the military service and not yet dis- 
charged therefrom at the time of his death. 
It does not depend upon any causal connec- 
tion between the death and any form of mili- 
tary activity. 


Among recent novel cases involving double 
indemnity, accident policies, and the aviation 
clause which are discussed in this article 
are: Stankus v. New York Life Insurance Co., 
7 CCH Lure Cases 1083, West v. Palmetto 
State Life Ins. Co., 8 CCH Lire Cases 1035, 
Rosenau v. Idaho Mutual Benefit Ass’n, 9 
CCH Lire Cases 479, Bending v. Metropolitan 
Life Ins. Co., 10 CCH Lire Cases 340, Savage 
v. Sun Life Assur. Co. of Canada, 10 CCH 
Lire Cases 272, Bull v. Sun Life Assur. Co. 
of Canada, 9 CCH Lire Cases 707, 10 CCH 
Lire CAses 196, Green v. Mutual Ben. Life 
Ins. Co., 10 CCH Lire Cases 37, Schifter v. 
Commercial Travelers Mut. Acc. Ass’n, 10 
CCH Lire Cases 368, and Young v. Life & 
Casualty Insurance Co. of Tenn., 9 CCH Lire 
CAsEs 947, 


“Children Should Be Seen and Not Hurt,” “No Hospital Here, Drive with 


Caution.” 


“It’s Better to Drive Slow Than Die Fast,” “Driving After Drinking 


Is Dangerous,” “Motorists, You'll Never Reach 70 by Driving 70,” and “It’s 
Better to Kill Time Than People,” are some of the arresting signs appearing along 
the Tennessee highways, and warning motorists of the dangers of fast and reckless 
driving, in the campaign of State Commissioner of Safety Bomar against traffic 
accidents. 


False Claims 


Recently the Appellate Division, First Department, of the New York Supreme Court 
affirmed a conviction of conspiracy to exact sums in excess of the charges per- 
mitted by the small loans act, and of forgery, that should interest automobile in- 


surers. The evidence showed that the defendants, who were concerned in the 
operation of a licensed loan company and of insurance companies, caused the loan 
company to require borrowers to pay premiums on insurance on automobiles 
which were mortgaged to secure loans; the purpose of this was to exact sums in 
excess of the charges permitted by the statute. The premiums received by the 
loan company were paid by it to the insurance companies; and the defendants 
caused the loan company to obtain money from the insurance companies by pre- 
senting false claims, and caused false entries to be made in the books of the loan 
company and of the insurance companies in order to conceal the character of the 
transactions.—People of the State of New York v. Schwartz, et al., appellants. De- 
cember 28, 1945. 
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Digested from the California Law Review, 


for June, 1945 


The California Law of Malpractice 
of 
Physicians, Surgeons and Dentists 


By JOHN HAROLD SWAN 


T IS THE PURPOSE of this discussion to 

indicate the significance of the malpractice 
cases, come before the California district 
courts of appeal and the Supreme Court, as 
they develop what may be called the Cali- 
fornia law on liability, pleading and proof in 
malpractice cases. 


A physician is not obliged to accept a pa- 
tient for treatment, nor has a patient any 
duty to accept treatment. Acceptance by 
the patient of medical service, however, 
creates the relationship of physician and 
patient, the duration of which is under the 
absolute control of the patient. The rela- 
tionship of the physician to patient is that 
of a fiduciary; utmost good faith is required 
at all times. 


Negligence and the Standard of Care 


The California cases make no differentiation 
between dentists and physicians as to negli- 
gence. The physician is required to have 
ordinary learning and skill, and to use ordi- 
nary diligence and care in applying his 
learning and skill (Trindle v. Wheeler, 23 
Cal. (2d) 330, 143 P. (2d) 932 (1943)). The 
same degree of care is required of a special- 
ist as of a general practitioner, but the 
amount of skill is much greater. 


Errors in judgment are not ground for lia- 
bility unless the skill and judgment actually 
employed fall below standard (Kershaw v. 
Tilbury, 214 Cal. 679, 8 P. (2d) 109). Ac- 
tions for malpractice are regarded as actions 
not on contract but in tort. Negligence 
must be proved and causal connection be- 
tween the defendant’s conduct and the in- 
jury shown. Negligence consists in doing 
something that the physician should not 
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have done or in omitting to do something 
which he should have done. Liability is 
imposed in the absence of negligence in 
certain cases of excess of authority when 
the physician or surgeon is_ technically 
guilty of an assault (Valdez v. Percy, 35 Cal. 
App. (2d) 485, 96 P. (2d) 142 (1939)), or 
when the responsibility for the negligence 
of a third party is placed upon the physi- 
cian. It is axiomatic that consent ie an 
operation must be secured. 


California case law on negligence and the 
standard of care has developed a classifica- 
tion of malpractice cases; standards of diag- 
nosis (the physician is to be judged by the 
peculiar standards and principles of the 
school of medicine to which he belongs); 
recognition that sometimes a physician may 
make a selection of methods of treatment 
and always he must refer his patient to 
someone more qualified to give treatment 
if the patient’s condition requires it; a list 
of specific acts recognized as negligent acts 
and of those recognized as not; a determina- 
tion of the primary factors of the term 
“locality” in the standard of care in terms 
of the practices of the defendant’s locality; 
and a definition of technical assault and 
battery. 


Presentation and Proof of the 
Plaintiff's Case 


The complainant in a malpractice case must 
allege the physician-patient relationships and 
general negligence that is the “proximate 
— of the injuries suffered by the plain- 
tilt, 

Under the leading case of Dunn v. Dufficy, 
194 Cal. 383, 228 P. 1029 (1924), as clarified 
by the recent case of Guilliams v. Hollywood 
Hospital, 18 Cal. (2d) 97, 114 P. (2d) 1 
(1941), in order to defeat a general demur- 
rer the allegation of negligence in malpractice 
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cases does not require a detailed statement 
of how or why a specific act is negligent. 
But some act or omission should be alleged. 
If the defendant desires greater specification 
and files a special demurrer, it would, ac- 
cording to the Guilliams case holding, consti- 
tute reversible error to sustain such special 
demurrer without leave to amend it if the 
plaintiff can do so. There would appear to 
be little advantage to the plaintiff in plead- 
ing how or why an act or omission is negli- 
gent. 


Procedure as it now stands is not clear 
as to what constitutes adequate pete, of 
proximate cause (Rannard v. Lockheed Air- 
craft Corp., 26 A. C. 67, 157 P. (2d) 1 (1945)). 
It does permit a joinder of parties in a 
malpractice suit (Kraft v. Smith, 24 Cal. (2d) 
124, 148. P. (2d) 23 (1944), stipulates the 
necessity of expert testimony in establish- 
ing standards of care (Engelking v. Carlson, 
13 Cal. (2d) 216, 88 P. (2d) 695 (1939)); and 
affords examples of when expert testimony 
has been required. 


It is also clear that the testimony of the 
defendant may help the plaintiff establish 
his case (Lawless v. Calaway, 24 Cal. (2d) 
81, 147 P. (2d) 604 (1944). If negligence 
may be proved without expert testimony, 
the facts may permit of the application of 
res ipsa loquitur. The basic underlying pur- 
pose of the res ipsa doctrine should, under 


Ybarra v. Spangard, 25 A. C. 479, 154 P. 
(2d) 687 (1944)), determine its application 
rather than the limitations of a rigidly ex- 
pressed legal formula. There are specific 
situations listed in which res ipsa loquitur 
has been applied, or has not been applied, 
It is clear from Ales v. Ryan, 8 Cal. (2d) 82, 
64 P. (2d) 409 (1936), that the inference of 
negligence established by res ipsa is in itself 
evidence and, in the absence of other evi- 
dence, necessitates a verdict in favor of the 
plaintiff. 


The California cases support the use of the 
hypothetical question answered by a duly 
qualified expert, when the plaintiff’s case 
depends upon expert testimony. 


Ordinarily a malpractice action cannot be 
begun more than one year after the date of 
the injury. An analytic table of leading Cal- 
ifornia cases shows, however, that the stat- 
utory limitation is refused application in two 
situations: (1) when the period between the 
discovery of the nature of the wrongful act 
and the bringing of suit is less than one 
year (Faith v. Erhart, 52 Cal. App. (2d) 228, 
126 P. (2d) 151, allowed a period of ten and 
one-half years between cessation of treat- 
ment and the filing of suit); and (2) when 
the period between the cessation of treat- 
ment and the bringing of suit is less than 
one year. 
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Fly-Ur-Self 


The get-there-fastest citizen of the air-atomic age will no longer merely 
drive-him-self—he’ll fly-him-self! National Fly-Ur-Self System, Inc., has been 
founded in New York, and although it is not the first such service in the U. S., 
it is the first to operate on other than a purely local basis. A businessman can 
rent or charter a plane at any one of the system’s bases and leave it at any other, 
paying only for the time and distance flown. Think of the potential litigation 
when ‘he returns—we hope !—with a crumpled propeller or a punctured pontoon. 


A New Yard Stick 


“We need to measure life insurance investments in a third dimension. After we've 
checked for safety and a reasonable interest return, every loan we make—every 
security we buy—should be measured in terms of how many people this will put 
to work, how much payroll will be created, how many homes built.”—James A. 
McLain, President, Guardian Life Insurance Company of America. 


“90 Days After Injury” Clause Construed 


Where the insured suffered a perforated ulcer“more than 90 days following an 
accident but which was alleged to have been the result of the accident, the court 
omitted the question of whether the ulcer was caused by “external violence and 


accidental means,” and decided the case on the basis that the wording of the policy 
“O00 days after such injury” meant 90 days after the accident, on the theory that 
otherwise the clause would mean nothing, and claims might otherwise be brought 
on injuries happening four years after an accident. Contois v. The State Mutual 
Life Assurance Company of Worcester, Massachusetts, U. S. Circuit Court of Appeals 
for the Seventh Circuit, April 26, 1946. 


‘wbevesurnnnenecentcnenaraeeroeevnasenangareeegee stonaeerneneneenneraggngenncyavonanoegeecncoeennsvenn easevisoroveyvoseveeaponaeuaasnganoeneennvnvavesovesnnovnvonsaevvsrnvenvaynvvssev0rverovvnonensvaveonoeeeavnnasvavenvTT nerd ave4asveeeOORDOHONOSOeNEgPOU UHH nOOOEE USAID 


PAGE 312 ILJ—MAY, 1946 





54 P. 
‘ation 
y ex- 
ecific 
quitur 
plied. 
1) 82, 
ice of 
itself 
. evi- 
»f the 


»f the 
duly 
case 


ot be 
ite of 
- Cal- 
stat- 
n two 
n the 
11 act 
1 one 
) 228, 
1 and 
treat- 
when 
treat- 
than 


946 


NATIONAL SERVICE LIFE INSURANCE 
WHY NOT? 


According to the statements of Commis- 
sioner Neel of Pennsylvania and Commis- 
sioner Allyn of Connecticut, the reports 
coming out of the Veterans’ Administration 
in Washington are apparently too true. Call- 
ing upon the life insurance companies and 
their agents at recent meetings to aid and 
to urge veterans to hold on to the insurance 
which they had procured at bargain rates, 
they showed how it offered no competition 
to the.insurance provided by private com- 
panies. With some 125 billions in National 
Service Life Insurance in force on V-J day, 
as of March 3lst, barely 62 billions were 
still being carried. While this coverage may 
have been poorly sold, or poorly adminis- 
tered by the Veteran’s Administration under 
the great pressure of rapid demobilization, 
and did not provide for payment in lump 
sum amounts, and contained restrictions as 
to beneficiaries with narrow conversion priv- 
ileges, Commissioner Allyn went on to say 
“One great advantage of National Service 
Life Insurance is the income options. In 
computing these options, the American Ex- 
perience Table with 3% interest earnings 
is used as the basis for the annuities 
The actuaries know that the American Ex- 
perience Table is not adequate because it is 
much too favorable to the annuitant. The 
table is also a men’s table, while most an- 
nuity payments go to women, whose life 
expectancy at the higher ages is four or five 
years greater than that of men. This is 
worth money to the veteran. The 3% inter- 
est guarantee under the options, is, of course, 
most attractive. It is true that most private 
companies even now do pay 3% under similar 
options, and some even more, but the num- 
ber willing to guarantee 3% for the indefin- 
ite future under policies currently issued 
is diminishing . . .” To correct the mech- 
anical and coverage features, measures are 





Insurance 
Round Table 


now pending in Congress. Whether or not 
they will act as a stop-gap for the sloughing 
off of insurance is problematical, but in any 
event, agitation for the correction of the ills 
is gaining widespread support. 


HEMISPHERIC INSURANCE 
CONFERENCE 


The insurance profession assumes a posi- 
tion of international importance with the 
convening of the Hemispheric Insurance 
Conference in New York City, May 14-16. 
The opportunity for exchange of ideas be- 
tween executives of companies from differ- 
ent countries may well presage a new era 
in the insurance business, where coopera- 
tion along the lines of good insurance cov- 
erage, rules and practices, will be the rule 
rather than the exception to it. The meeting 
will bring about discussions by groups of 
the various types of coverage, each meeting 
being under the co-chairmanship of a United 
States company executive and a visiting 
executive. There will be addresses by lead- 
ing figures in transportation and banking 
fields, fields that have through recent develop- 
ments in international trade and commerce, 
been made closer allies of insurance. 


FEDERAL HEALTH BILL OPPOSED 


One of the five points in President Tru- 
man’s health program, the Wagner-Murray- 
Dingell health bill, met the opposition of the 
Medical Society of New York County (the 
American Medical Association and the Ameri- 
can Dental Association have also disapproved 
it) who by a vote of 503-152 adopted a 
resolution to the effect that “National com- 
pulsory health insurance is contrary to our 
national spirit and traditions in self-govern- 
ment; it obliterates local community initiative 
and responsibility in matters of health and 
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medical care; it promotes the centralization of 
power, particularly the taxing and controlling 
power of the national government; it creates 
a gigantic self-perpetuating bureaucratic 
machine which will inevitably become the 
master rather than the servant of the people.” 
Admitting that they favored the other four 
points of the President’s program, that is 
(1) expansion of existing public health 
services, (2) better distribution of hospitals 
and health facilities, (3) additional support 
for medical research and medical education, 
and (4) protection against loss of family in- 
come in sickness or disability, they stated 
that instead of national compulsory health 
insurance the medical profession preferred 
a nationwide voluntary program of local 
hospitalization and medical care on a non- 
profit sharing basis. 

Interestingly enough, in California, a plan 
has been proposed wherein five insurance 
companies have agreed to underwrite a com- 
prehensive form of medical and hospitaliza- 
tion insurance on California residents if the 
State Medical Association will agree to a 
standard of scheduled fees to persons within 
certain income brackets. The proposed plan 
provides for individual policies and for group 
policies for groups of ten or more persons. 
In the case of individuals with incomes in 
higher brackets than those contemplated 
under the plan, the fees would remain the 
same as under the schedule, but physicians 
could reserve the right to charge higher 
fees against which the schedule fees could 
be offset as partial payments. The essence 
of the plan is its voluntary character. Only 
those who desire the benefits need take them, 
and the insured is free to choose his own 
doctor or hospital. 


LABOR UNIONS v. POLICE 
AND FIRE DEPARTMENTS 


Although it is a fact that nearly all the 
officers and men of the City of New York 


Fire Department are now union members, 
a Circuit Court in St. Louis Missouri has 
ruled that its police may not join the Police 
Union in that city. Apparently St. Louisans 
feel that such unionization is unnecessary; 
that members of the police department 
should be good citizens in their own right 
and should owe no other allegiance than 
to the community. It would seem to be a 
matter of good public policy to deny the 
right to organize to these guardians of the 
life and safety of citizens of a community, 
whereby their allegiance to duty could be 
divided. How would you like to run the risk 
of having your house burn down, or ransacked 
by hoodlums while either or both the fire 
department and the police department were 
out on strike? It is conceivably within the 
realm of possibility. 


GUERTIN LAW STILL TO BE 
THE LAW IN MASSACHUSETTS 


Although considerable pressure was brought 
to bear in Massachusetts for the repeal of 
the Guertin Law, a law providing for the 
use of a new mortality table and a new 
basis for computing non-forfeiture clauses, 
the bill for repeal was defeated on the third 
reading by the House with a vote of 117-85. 
This repeal measure had been reported un- 
favorably by the Insurance Committee, which 
report had been accepted by the House. 
When the sponsor of the bill circulated a 
long letter among his colleagues in the 
House to the effect that the Guertin Law 
would increase the cost of life insurance, 
the unfavorable vote was reconsidered and 
the bill passed to a third reading. When the 
third reading vote was taken, the bill was 
found to have been defeated. Laws similar 
in principle to the Guertin Law have been 
enacted in 24 states. In New York, how- 
ever, it has been held over in committee for 
further study. 


i 


Brevities and Fragments 


“There is nothing certain about a lawsuit except the expense of it.” (Carlton v. 


Rockport Ice Co., 78 Maine 49, 2 Atl. 676.) 


“A word is not a crystal, transparent and unchanged; it is the skin of a living 
thought and may vary greatly in color and content according to the circumstances 
and the time in which it is used.” (Mr. Justice Holmes in Towne v. Eisner, 245 


U. S. 418.) 
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Opinions here and there: 


“The Attorney General Says—” 


ADVANCE PREMIUM ACCOUNT 
REMAINDER DESCENDS 


A life insurance company licensed to operate 
in Texas under Ch, 3, Title 78 has authority 
to accept from its insureds and hold for their 
accounts premiums paid in advance. Such 
premiums are not subject, however, to with- 
drawal at will by the insured. In the event 
there is on hand at the death of the insured 
any remainder in said advanced premium 
account over and above the amount required 
to pay current premiums in advance, such 
remainder would be subject to the laws gov- 
erning the descent of property of deceased 
persons.—Opinion of the Texas Attorney 
General, January 11, 1945. 


AERONAUTICS COMMISSION 
CAN REST IN PEACE 


Do we or don’t we need insurance on our 
BT-13A aircraft? asked the Kentucky Aero- 
nautics Commission. No officer or agent of 
the state is permitted to purchase insurance 
against loss to state property by fire or tor- 
nado. Such coverage is provided by a State 
Fire and Tornado Insurance Fund, the pre- 
miums being paid into the State Treasury 
for the benefit of the fund and deducted 
from the appropriation made to the various 
departments. Since neither the State nor its 
agencies may be sued to enforce a claim for 
personal injuries or torts without the ex- 
press consent of the Legislature, no insur- 
ance covering personal injury or property 
damage is needed. Hence, the only insur- 
ance necessary to be carried is that provided 
for fire losses carried by the State in the 
State Fire and Tornado Insurance Fund.— 
Opinion of the Kentucky Attorney General, 
February 8, 1946. 


CALIFORNIA HIGHWAY PATROL’S 
DETECTIVE AUTHORITY 
ALL-INCLUSIVE 


Whether the automobile accident results in 
personal injury or death or only in property 


damage, members of the California High- 
way Patrol have the power to investigate 
accidents which did not occur in their pres- 
ence and to gather evidence for the purpose 
of prosecuting a person believed to be guilty 
of a violation of law in connection with the 
accident. When queried, the Attorney Gen- 
eral ruled, that Section 135.5 of the Vehicle 
Code, which authorized members of the 
Highway Patrol to investigate accidents re- 
sulting in personal injuries or death and to 
gather evidence for the purpose of prose- 
cuting the person guilty of any violation of 
the law contributing to the accident, did not 
prohibit the Patrol from investigating or 
gathering evidence regarding accidents re- 
sulting only in property damage. “The 
legislature has set up in the Vehicle Code 
a comprehensive system for the regulation 
of traffic on the public highways and for the 
punishment of offenders against traffic laws 
relating to the use of motor vehicles on the 
highways. It has named the California High- 
way Patrol ...as the enforcing agency. To 
hold that it was the legislative intent by 
Section 135.5 to limit the powers of the 
Patrol to investigating accidents in which 
personal injury and death results would be 
to nullify to a substantial extent the declared 
purpose of the Vehicle Code. The grant con- 
tained in Section 135.5, rather than a limita- 
tion upon the general powers of the California 
Highway Patrol to investigate and collect 
evidence concerning accidents occurring on 
the highways, is to be construed as illustra- 
tive and indicative of the latitude of the 
power of the Patrol in achieving the objects 
of the Code.”—Opinion of the Minnesota At- 
torney General, February 4, 1946. 


CITY COUNCIL MEMBERS’ LIABILITY 
FOR NEGLIGENCE IN NONFEASANCE 
OF PUBLIC DUTY 


Assuming that the Village Council of the 
Village of Dilworth, Minnesota, permitted 
snow to accumulate in front of the fire de- 
partment to the extent that it was impossible 
to remove the fire apparatus on a fire call; 
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and assuming that they had permitted the 
hose to become so defective, due to leakage, 
that it had no force; and assuming that they 
permitted the water tank to be lowered to 
the extent that there was insufficient water 
to protect the village against fire; and then 
assuming that these factors considerably de- 
layed the fire department in reaching a fire, 
would the members of the city council be 
personally responsible for this negligence, 
where they had actual notice for some time 
prior to the occurrence of the fire? This 
was the hypothetical question put to the 
Minnesota Attorney General. 


What is the Test? 


The response: “The liability of a public officer 
for failing to perform a public duty imposed 
upon him by law attaches when the duty is 
purely ministerial, more specifically, when it 
is in obedience to the mandate of legal 
authority and the act is to be performed in 
a prescribed manner, without the exercise 
of the officer’s judgment. If the public officer 
is charged with duties calling for the exer- 
cise of judgment or discretion as to the pro- 
priety of or the manner in which the act is 
to be performed, he is not liable to an indi- 
vidual for damages unless guilty of wilful 
wrong. Unless the city councilmen, whose 
duties are discretionary, were guilty of a 
wilful wrong, no personal liability would 
attach.”—Opinion of the Minnesota Attorney 
General, February 13, 1946. 


DANGER IN HOUSE RENTING 


An independent school district in Minnesota 
looked the housing shortage dilemma squarely 
in the eye. Dwellings were located on real 
estate it had acquired for playground pur- 
poses. The board proposed to continue rent- 
ing the houses until the famine was relieved. 
But, three knotty questions haunted them. 
Could the individual board members be held 
liable in damages growing out of the renting 
of the houses? Could the school board use 
public funds for the purchase of public lia- 
bility insurance for the protection of the 
board members against personal liability for 
negligence in the case of accident or injury? 
And, could the board use public funds to pay 
the premium for public liability insurance 
to indemnify the members of the board as 
individuals against loss by reason of their 
individual conduct while acting as members 


of the board? “No!” ruled the Attorney 
General. “There is no statutory authority 
for a board to so use public funds. In the 
renting of the real estate the individuals do 
not act as individuals, but may act in con- 
cert with the other members as a board. 
The board as such cannot be held liable for 
board action. The individuals by their indi- 
vidual action do not bind the district. The 
district is bound by board action.” Admon- 
ished the Attorney General: “Persons deal- 
ing with the district know, or should know, 
that they are not dealing with the individual 
members of the board but with the board 
itself... . I see no more need for insurance 
on the part of a board member than on the 
part of a member of the legislature.”—O pinion 
of the Minnesota Attorney General, February 
25, 1946. 


HOW MUCH FIRE INSURANCE 
COVERAGE DID THE 
PROFESSORS HAVE? 


The Kentucky Division of Insurance carried 
three certificates of insurance on property 
destroyed by fire at the University of Ken- 
tucky. One certificate was for $200,000 on 
a building, another for $875 on a truck, and 
another on a service building damaged to 
the extent of $1600. Was the Division of 
Insurance permitted to pay the University 
under all three certificates or was it limited 
by the provisions of Section 56.160 KRS to 
a payment of $200,000? The coverage pro- 
vided for in this section is on “any building 
and its contents”. Where the value of any 
building and its contents is fixed at over 
$200,000, the Division of Insurance, with the 
approval of the Department of Finance, may 
reinsure the building and its contents so as 
to limit the liability of the State Fire and 
Tornado Insurance Fund with respect to the 
building and its contents to $200,000. This 
limitation applies to a particular building. 
The loss sustained by the University of Ken- 
tucky created three separate liabilities rather 
than one. The $200,000 limitation applied to 
the certificate issued on the main building 
that burned. But the truck which burned 
was not contents of the building, and the 
service building was a separate structure. 
Concluded the Attorney General: The State 
fund must make good under all three certifi- 
cates.—Opinion of the Kentucky Attorney 
General, March 4, 1946. 
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“ON FOOT OR ON HORSEBACK?” 


A broken-down automobile was the sole 
vehicle available to the Supervisor of the 
Kentucky Fire Prevention and Rates Sec- 
tion of the Division of Insurance for the use 
of his two special investigators, and this 
automobile was no longer saie for man or 
beast. Yet the duties imposcd upon the 
office by statute required that prompt ap- 
pearance be made at the scenes of all suspi- 
cious fires throughout the state in order to 
investigate the nature and cause of the blaze 
and to detect and suppress arson. Walking 
was not a pleasant prospect. Could the Su- 
pervisor rent a car for the use of his two 
investigators? State officers and members 
of boards or commissions created by law 
were specifically prohibited by statute from 
purchasing or contracting to purchase any 
motor passenger vehicle on behalf of the 
state or for the use of any state officer or 
member or employee of any board or com- 
mission created by statute. Glancing at the 
law, the Attorney General could see nothing 
to prevent a head of a department from 
leasing or renting an automobile, provided 
that the contract was submitted to the De- 
partment of Finance for its approval. Ruled 
the Attorney General: “To carry out the du- 
ties imposed upon you, and in the absence 
of any statute authorizing a particular method 
of travel, we are authorized to necessarily 
imply such authority in you to carry out the 
duties of your office.”—Opinion of the Ken- 
tucky Attorney General, February 7, 1946. 


WRITING NEW RISKS REQUIRES 
AMENDMENT OF ARTICLES 
OF INCORPORATION 


Before the Pennsylvania Insurance Com- 
missioner may issue a certificate to a domes- 


Free Advertising for Fire Insurance 


tic insurance company to write any of the 
types of insurance authorized by the Act of 
May 16, 1942 and the Act of May 22, 1945, 
where the articles of incorporation do not 
expressly specify the writing of such insur- 
ance as part of its Corporate purposes, must 
the Insurance Commissioner first require the 
company to amend its articles of incorpora- 
tion to bring the purposes in line with the 
legislation? The Act of May 16, 1945 author- 
ized domestic insurance companies to trans- 
act outside of the United States all forms 
of insurance or reinsurance, other than life 
insurance or annuities, on risks outside of 
the United States provided that the company 
maintained a required minimum policyholders’ 
surplus and met certain reserve require- 
ments. The Act of May 22, 1945 enlarged 
the category of purposes for which compa- 
nies might be incorporated with respec: to 
underwriting powers. Replied the Attorney 
General: “We must conclude, though the 
Commonwealth, through the J-egislature, 
has a right to authorize additions to the 
charter of insurance companies, the insvr- 
ance companies themselves cannot avail 
themselves of those rights until they have 
accepted them by proper corporate proce- 
dure.” The proper procedure? By a special 
meeting of the stockholders or members as 
detailed in Section 322 of the Insurance 
Company Law of 1921. Accordingly, the 
Insurance Commissioner was advised that 
no domestic stock or mutual insurance com- 
pany might be issued a certificate or other- 
wise authorized to write the types of risks 
specified in Act No. 242 or Act No. 330 
unless and until its articles of incorporation 
had been amended in the manner prescribed 
by Section 322 of the Insurance Company 
Law of 1821.—Opinion of the Pennsylvania 
Attorney General, March 13, 1946. 


Recently, for the first time in broadcasting history an important program had to 
be cancelled over the Columbia broadcasting system when fire was discovered in 
the studio. Probably caused by the spontaneous combustion of some old gags. . 


“Won't You Come into My Parlor?” 


“Laws are like spiders’ webs; they hold the poor and weak who are caught in 
their meshes, But are torn in pieces by the rich and powerful.”—Plutarch, Lives: 


Solon, Chapter 5. 


UOTOUrvNatrvaceananguanvnvepneasaenuvavenrneeavaeenvovevsnevesenggeeniceverenssareeenenevteecntaegeeevnsovanemeraenenvnvovennosvvueevenvasnverstvveecsenaveenvsvvgeeeaavsaencevsngececsocaeeeonernerenavesaevouasncneensvvernveaeeveeevaraeeeeneesneeonavaeney teat 


ATTORNEY GENERAL’S OPINIONS 


PAGE 317 





What the Courts 
Are Doing 


IS SUBSTANTIVE LAW A MATTER 
OF THE LAW OF THE FORUM? 


It frequently has happened, inadvertently 
or not, at least in federal courts, that the 
substantive rights of parties to a suit, have 
been determined by the law of the partic- 
ular forum. One of the most noticeable 
examples of this misapplication of an estab- 
lished rule of law has been the absence of 
any consistency in the construction placed 
upon “Visible Wound and Contusion” clauses 
of life or accident policies by the federal 
courts in different circuits. Very often the 
right of recovery has in a measure been 
determined by the law of the forum. 


The insured immediately following an ac- 
cident was found to be perspiring profusely 
and had difficulty breathing; he was pale 
and gave evidence otherwise of general 
weakness and debility; his lips were blue, 
and he complained of pains in his chest and 
his feet shuffled when he walked. The 
United States District Court for the North- 
ern District of California, Southern Divi- 
sion, in the case of Pistolesi v. Massachusetts 
Mutual Life Insurance Company, 11 CCH 
Life Cases 468, gave a liberal construction 
to a clause providing for the payment of 
double indemnity upon due proof of death of 
the insured “as a result directly and independ- 
ently of all other causes, of bodily injuries 
effected solely through external violence 
and accidental means of which, except in 
the case of drowning or of internal injuries 
(italics ours) revealed by autopsy, there is 
a visible wound or contusion on the exterior 
of the body.” The plaintiff was permitted 
to recover where there was no more a visi- 
ble wound or contusion than the symptoms 
above describe. 


The ‘Liberal’ Point of View 


In arriving at its decision the court con- 
sidered Warbende v. Prudential Insurance 


Company of America, 97 Fed. 2d 749, and 
quoted at length from that decision in part 
as follows: 

“It is obvious that the purpose of re- 
quiring that there be a ‘visible wound or 
contusion on the exterior of the body’ is 
to have visible physical evidence of the 
operation of the ‘external violence and 
accidental means’ which are alleged to 
have effected the bodily injuries. By our 
opinion ‘visible contusion’ as used in the 
policy, includes any morbid change in, or 
injury to, either the subcutaneous tissue, 
or the skin, which produce markings or 
discolorations that are visible on the ex- 
terior of the body. It is not material 
whether the visible contusion results di- 
rectly from the operation of the ‘means’ 
upon the exterior of the body, or indi- 
rectly from internal injuries which are 
affected from the action of the ‘means’. 
The accidental operation of external means 
may be wholly internal and yet the in- 
ternal injuries may extend to the sub- 
cutaneous tissue or into the layers of the 
skin. 

“The visibility of the ‘contusion’ may 
be due to the discoloration either of the 
injured tissue under the skin, or of the 
skin itself, or of both.” 

The following words of Judge Clark of 
the U. S. Circuit Court of Appeals, sitting 
in the U. S. District Court for the District 
of Connecticut, adding support for the ‘liberal’ 
construction of such phrases were also 
quoted: 

“.. Further, it is not material whether 
the visible ‘contusion’ results directly from 
the accidental means or indirectly from 
internal injuries, and it need not be a 
‘wound’ or the result of a wounding... 
Within this definition therefore, the 
blotches of the skin and other outward 
signs of the sunstroke found on the body 
of the insured satisfied the requirement 
of a visible contusion.” 
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The court endorsed the trial court’s in- 
struction to the jury in Thompson v. Loyal 
Protective Association, 167 Mich. 31, to the 
effect 

“In legal medicine the word ‘wounds’ 
means injuries of every description that 
affect either the hard or soft parts of the 
body, and it comprehends bruises, con- 
tusions, fractures, luxations, etc. In law 
the word means any lesion of the body.” 


The court acknowledging that there was 
authority to the contrary, indicated that it 
preferred to follow the liberal interpretation 
theory as expounded by the U. S. Circuit 
Court of Appeals for the Seventh Circuit 
and the California State Court, in the absence 
of precedent in the Ninth Circuit and said 
in part 


“Where one is insured against accidental 
death and the death is the result of an 
accident, equity and fair dealings should 
be controlling and any exception or rider 
which voids the policy should not be con- 
trolling, at least they should be strictly 
construed against the.insurer and liber- 
ally in favor of the insured and any un- 
certainty or reasonable doubt is to be 
resolved in favor of the insured and against 
the insurer. It must not be construed on 
the basis of a strict technical interpreta- 
tion and allow a provision or a rider to 
defeat the clear intent and purpose of the 
policy to pay double indemnity in case of 
accidental death.” 


Strict Construction 


Directly opposed in theory to this hold- 
ing was the reversal of the trial court’s 
judgment for the plaintiff by the Circuit 
Court of Appeals for the Tenth Circuit in 
the case of Paul Revere Life Insurance Com- 
pany v. Stanfield, Exrx., 11 CCH Life Cases 
158. In this case the plaintiff had suffered 
sunstroke; sunstroke was by Oklahoma Law 
an accident effected solely through external 
violence and accidental means; the double 
indemnity clause read substantially as in 
the Pistolesi case. The symptoms declared 
by the court not to constitute “a visible 
wound or contusion” were: “his clothes 
were wet with perspiration; he complained 
of smothering to death and of pains in his 
arms; his face was a pale yellow color and 
his lips were blue and swollen; the pupils 
of his eyes were dilated, and his eyes were 
glassy; he vomited blood practically the 


entire time and hot fluid flowed from his 
nose; and just before death occurred his skin 
turned blue practically all over his body.” 


Whereas the court in the Pistolesi case 
had gone further by its words than was 
necessary to render an equitable solution 
to the case, this court hit the zenith of 
strict constructionism with the following 
words: 

“The parties were free to make their 
own contract, and it is our duty to give 
effect thereto. Where language is clear 
and unambiguous and has a well-defined 
meaning the presumption must be that 
the parties used such words in their ordi- 
nary and well-understood meaning. Courts 
are not justified in adopting strained or 
technical or unnatural definitions of words 
in order to swing the pendulum one way 
or the other.” 

‘The words ‘wounds’ or ‘contusions’ 
have well defined, generally accepted and 
understood meanings. The commonly 
understood and accepted meaning of the 
word ‘wound’ is ‘an injury to a person in 
which the skin or other membrane is 
broken, as by violence or surgery’ ; 
These authorities, as well as others, like- 
wise define ‘contusion’ as a bruise affect- 
ing subcutaneous tissue, without breaking 
the skin. ‘Contusion’ in its ordinarily ac- 
cepted meaning’ is synonymous with 
‘bruise’. It is difficult to think of palor, 
perspiration, dilated pupils, or a bluish 
tint to the skin immediately preceding 
death as either wounds or contusions. To 
so hold, in our opinion, does violence to the 
ordinarily accepted meaning of these terms 
as they are understood by intelligent per- 
sons.” 

“.-. In the absence of any guidance 
from the Supreme Court of Oklahoma 
we choose to follow those decisions which 
hold manifestations such as outlined above 
insufficient to constitute a wound or con- 
tusion upon the exterior of the body.” 
The Chief Justice dissented vigorously 

in his opinion. 


Why Did Courts Ignore “Exception”? 


Each of these cases states well the prin- 
ciples underlying what might well be called 
the “liberal” and the “literal” approaches to 
the subject of interpretation of insurance 
contracts. Prone as we are to agree with 
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the result in the former, the logic of the 
latter must not be discounted. We do feel 
however, that both courts, the District Court 
in the Pistolesi case, with its broader than 
necessary interpretation, and the Circuit 
Court in the Stanfield case with its “strict” 
interpretation, failed to discuss one impor- 
tant point. Either case could have been 
decided on the ground that the internal 
injuries caused were exceptions to the re- 
quirement of “a visible wound or contu- 
sion”. Why the courts did not discuss it is 
not clear to us. True it is that citations in 
the Pistolesi case made references to “in- 
ternal injuries”, but the discussion there 
centered about the fact that the require- 
ment of a “visible wound or contusion” was 
merely an evidentiary matter, it making no 
difference whether the wound was external 
or internal. Certainly the shocks that must 
have occurred to the nervous systems in 
both of these cases were examples of in- 
ternal injuries. Such being the case, it was 
a situation where there did not have to be 
a “visible wound or contusion” on the ex- 
terior of the body, assuming that, as was 
the agreed fact in both cases, the injuries 
were effected solely through external vio- 
lence and accidental means. The door was 
wide open in each case for the use of this 
exception. 


Let us consider the case representing the 
, Strict construction theory from another an- 
gle. Assuming for the moment that a visi- 
ble wound or contusion was a necessary 
element to the insured’s recovery, was there 
not a visible wound or contusion in this 
case sufficient to meet the requirements of 
the policy under the circumstances? We 
think so. After all, the Supreme Court of 
Oklahoma had declared a sunstroke to be 
an “accident effected solely through ex- 
ternal violence and accidental means”. It 
is difficult to conceive of any other kind of 
a wound or contusion that would occur 
from sunstroke. Yet by a mere stroke of 


the pen the court has, inthis instance, de- 
cided that this “accident effected solely 
through external violence and accidental 
means” is not covered under the policy. 


Contracts v. Insurance Contracts 


While the court does state the general 
rule of law applicable to construction of 
contracts accurately, it neglects to recite 
the one instance where the construction of 
insurance contracts differs from ordinary 
contracts. This was brought out very well 
in the Pistolesi case when it was said that 
in the case of insurance policies the terms 
are to be construed most favorably to the 
insured and against the insurer. Further- 
more, its reasoning presupposes that in con- 
tracting the parties are in an equal position. 
That, in itself, fails to take into account the 
practical aspect of negotiating an insurance 
agreement. Individual insurance contracts 
are for the most part printed, and while the 
insured in this case did have a choice and 
the “parties were free to make their own 
contract”, is it net so that as a practical 
matter the only choice that the insured had, 
was either to take one of a number of con- 
tracts that were submitted to him, or to 
take nothing? He took a policy, the word- 
ing of which may have been known to him, 
but the wording of which was composed 
and designed by his insurer, or a group of 
insurers, with a fair knowledge of the legal 
consequences of such wording. Under the 
circumstances a more “liberal” construction 
in favor of the insured would have seemed 
to be in order. 


Inasmuch as the United States Supreme 
Court has recently denied certiorari in the 
Stanfield case, the question is most cer- 
tainly destined to remain in a stage of flux 
for some time insofar as the federal courts 
are concerned, and whether or not one has 
a right to recover under similar facts and a 
similar contract, will continue to depend 
upon the law of the particular forum. 


a? 


Providential 


“Well, its a mercy we got folks to tell us 


The rights and the wrongs of these matters. I vow 
God sends country lawyers and other wise fellers 
To start the world’s team when it gets in a slough.” 


—James Russell Lowell. 
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Automobile Negligence 


and Insurance 


IN THE CURRENT PARADE OF oF WAM 


Page 
Are Psychoneurosis and a Cut Cheek 
Causally Connected? (W.Va.).. 321 


Drunken Bus Passenger Ejected 
(Va.) aut 


Exclusion Contradicting Comprehen- 
sive Coverage (La.) . 


“Farmers’ or Private Estate Truck” 
Endorsement (Pa.) 


Fraud in Inducing Insured to Con- 
tribute to Settlement (Ill.). . 


Gasoline in Jar Ignited (Pa.).... 


Hood Flies Up in Front of Wind- 
shield (Tenn.) 326 


Page 
Insurer's Settlement of Suit Over In- 
sured’s Objection (Ala.)... 326 


Investigator or Adjuster? (Mo.)... 327 


Is a Share-the-Rider a Guest or Pas- 
senger (Cal.) = ecw 5 Gyre ape 


Lighted Match Thrown on Gasoline 
Soaked Mat of Truck (N.C.).... 329 


Litigants Covered by Identical In- 
surer (Cal.) 329 


Marital Status Concealed from Guest 
(Kan.) .... . 330 


HOULUUDOUUUEUENVONUAEOTADGAEY OREN UADELULAL ET ATADELEAEL A EDET ANODE EATER EATEN AMAT ATAA AAT N ATAU AANEN a A NN EAEAT NNN 


ARE PSYCHONEUROSIS 
AND A CUT CHEEK 
CAUSALLY CONNECTED? 


(WEST VIRGINIA) 


eAutomobile striking trolley wire 
Nervous shock preceding serious 
mental disorder 
Causal connection with cut cheek 


Two weeks after the accident plaintiff 
suffered frequent attacks of violent head- 
aches and began to hear the telephone ring 
or her children calling her when in fact 
no happening of that sort occurred, The 
automobile in which she had been riding 


struck defendant’s fallen trolley wire, 
which shattered the windshield. According 
to plaintiff, her face was slightly cut, the 
cut being about the size of a pimple. The 
question of negligence on the part of the 
trolley was submitted to the jury, which 
found for the plaintiff. The principal prob- 
lem facing the court was one of first im- 
pression in West Virginia. Plaintiff did not 
contend that she suffered a physical injury 
resulting after the accident from a nervous 
shock received at the time. Neither did 
she contend that the defendant’s alleged 
negligence was wanton. She did contend 
that she was suffering from a nervous and 
emotional shock received contemporaneously 
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with a physical impact caused by the de- 
fendant’s wrongful act and that the shattered 
windshield made a cut upon her face about 
the size of a pimple. No doctor saw the 
cut. The psychiatrist who testified on be- 
half of the plaintiff first saw her ten and 
one-half months after the accident. He said 
that in his opinion plaintiff had suffered 
a post-traumatic psychoneurosis. Asked 
whether that condition had been caused by 
the accident, he stated that plaintiff was 
a high-strung, emotional woman whose 
medical history over the previous ten years 
had been quite serious, and that the acci- 
dent had precipitated the cause of her con- 
dition at the time of trial. The testimony 
of the physicians who examined her was 
that her symptoms were subjective entirely, 
and that they did not discover surgical or 
physical trouble of any kind. 


A review of the conflicting authorities 
disclosed to the court three fairly well 
established principles allowing recovery: 
First, those mental disturbances that ac- 
company or follow an actual physical in- 
jury caused by impact upon the occurrence 
of the tort; second, where there is no im- 
pact and no physical injury at the time, but 
a physical injury afterwards results as the 
causal effect of a nervous shock which in 
turn was the proximate result of the de- 
fendant’s wrong; and third, where there 
was no impact and no physica] injury 
caused by the defendant’s wrong, but an 
emotional or mental disturbance is shown 
to have been the result of the defendant's 
intention or wanton wrongful act. Ruled 
the Court: “To say, as some cases do, that 
an impact alone, no matter how slight, is 
sufficient to identify the plaintiff’s claim to 
emotional or mental injury as being actual, 
as distinguished from imaginary, we think 
is largely fictional. Both impact and mental 
suffering appear here, but they are shown 
as segregated elements, remotely connected, 
if at all. 


Lacking that relationship, we do not 
believe that mere impact can act as a vehi- 
cle for the recovery of damages for nervous 
shock or emotional injury, it not being 
contended that the nervous shock of the 
plaintiff was a physical injury. Defendant’s 
motion for a directed verdict should have 
been sustained. Judgment of the trial court 
for plaintiff was reversed and defendant 


awarded a new trial.—Monteoleone y. Co- 
operative Transit Company. West Virginia 
Supreme Court of Appeals. Filed Decem- 
ber 11, 1945. 24 CCH AuromosiLe Casgs 
1048. 

Gordon D. Kinder, Martins Ferry, W. Va., Jay 


T. McCamic, Wheeling, W. Va., for plaintiff in 
error. 


Handlan, Garden, Matthews & Hess, Wheeling, 
W. Va., for defendant in error. 


DRUNKEN BUS PASSENGER EJECTED 


(VIRGINIA) 


@ Struck on highway by truck 
Carrier’s liability 

Surrender the bottle, refrain from drink- 
ing, or leave the bus, ordered the bus driver, 
Plaintiff's decedent, Houston, started to 
surrender the bottle, but apparently changed 
his mind and got off the bus without pro- 
test. Another passenger, an employee of 
the bus company but not then in uniform, 
lifted Houston’s bag from the rack and set 
it on the ground. It was approximately 
midnight, a comparatively mild September 
night, and no rain or fog. An hour later 
Houston’s body was found badly mangled 
on or near the road, his bag about 100 yards 
from the point at which his body was lying. 
Houston had purchased a bus ticket to ride 
from Kingsport, Tennessee via Gate City, 
Virginia, Big Stone Gap, Virginia, and Appa- 
lachia, Virginia to Middlesboro, Kentucky. 
Howard, an employee of the bus terminal 
in Gate City, testified that he was in charge 
of the terminal on the night in question; 
that Houston purchased a cheese sandwich 
from him; and that it was apparent that 
Houston was either drinking or that some- 
thing was wrong with him. When Houston 
returned for a second sandwich, Howard 
told him that he had better get out as he 
was drunk. Howard then called the deputy 
sheriff, who came to the terminal, but was 
unable to locate Houston. When Houston 
left the. terminal at Kingsport he was con- 
fused and had to be told the proper bus 
to take in order to reach Big Stone Gap. 
After boarding the bus at Gate City, he 
began to strike matches, without any ap- 
parent attempt to engage in smoking. At 
no time while a passenger did he engage 
in boisterous conduct or become disorderly. 
After the bus had traveled four or five miles 
from Gate City, a fellow passenger informed 
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the bus driver that there was a man drink- 
ing from a bottle and striking matches. 
The bus driver immediately stopped the bus 
and in a low tone told Houston that he 
would have to refrain from drinking or leave 
the bus. Houston was apparently unaware 
of his location and inquired, “Where am 
I at?” 


The administrator brought a wrongful 
death action. On appeal from a judgment 
for the carrier, the court declared: “ ‘While 
ordinarily a common carrier is under no 
duty to protect intoxicated persons from 
the consequences of their own follies, it owes 
them certain duties which spring from the 
relationship of passenger and carrier. A 
carrier is under no obligation to accept as 
a passenger one who is intoxicated to such 
an extent as to incapacitate him from caring 
for his own safety, but when it does accept 
such a person as a passenger, it is bound 
to exercise all the care that a reasonably 
prudent man would to protect such a per- 
son from the dangers incident to surround- 
ings and mode of travel...’ It is not a 
debatable question that a frequently traveled 
State highway is a place of hazard for 
pedestrians. One has only to scan the 
papers to learn of the daily mounting death 
toll on the highways.” Judgment of the 
lower court, which set aside the jury’s ver- 
dict for plaintiff, was reversed, and judg- 
ment was entered for plaintiff—Houston, 
Admr. v. Strickland et al. Virginia Su- 
preme Court of Appeals. March 4, 1946. 
24 CCH AutomosiLe CAsEs 719. 


E. Hagan Richmond, for plaintiff in error. 


Bandy & Bandy, Burns & Lively, Cecil D. Quil- 
len, for defendants in error. 


EXCLUSION CONTRADICTING 
COMPREHENSIVE COVERAGE 





(LOUISIANA) 


@ Motor damaged, mechanical break- 
down 
Comprehensive coverage, except 
collision or upset 
Mechanical breakdown exclusion 
clause 


Smelling smoke, the insured halted his 
automobile, turned off the ignition, and 
raised the hood, whereupon he saw flames 
shooting up from the motor. Water failed 


to phase the flames, but bath towels proved 
to be a more effective smotherer. But to 
add insult to injury, the engine refused to 
budge, and the car had to be towed to the 
nearest city for repairs. Plaintiff had com- 
prehensive coverage under his combination 
automobile policy. To quote from the policy: 
“Coverage C—Comprehensive. To pay for 
loss of or damage to the automobile due 
to any cause except collision or upset. For 
the purpose of this coverage it is under- 
stood that damages caused directly by tor- 
nado, cyclone, windstorm, hail, any falling 
object and damage resulting from theft, 
breakage of glass, earthquake, explosion, 
riot, insurrection or civil commotion, shall 
not be deemed a loss caused by collision 
or upset.” Another clause in the policy 
under the heading “Exclusions” declared 
that the policy did not apply to depreci- 
ation, mechanical or electrical breakdown, 
freezing, or loss of tools or repair equip- 
ment, unless as a direct result of a theft or 
wrongful conversion, covered by the policy. 


It was conceded that if the damage to 
plaintiff's automobile was caused by fire, 
there would be no question with regard to 
defendant’s liability. But all the experts 
agreed that. the damage was due to a 
mechanical breakdown. The bone of con- 
tention was whether the policy covered 
damages due to mechanical breakdown, the 
insurer arguing that the exclusions were 
intended to qualify the comprehensive cover- 
age so as to add other exceptions beside 
collision and upset, among them mechanical 
breakdown. Plaintiff’s counsel conceded this 
point, but invoked the familiar rule of con- 
struction to the effect that ambiguous con- 
tracts must be construed in favor of the 
insured. The Court agreed. In paragraph 
C there was no exception to the coverage 
of the policy except collision and upset. 
No reference was made to any other part 
of the policy to which an insured might 
look for further exclusions or qualifications 
of the coverage. If this paragraph stood 
alone, the policy could not be the subject 
of but one interpretation. It would cover 
every damage to an automobile except that 
caused by collision or upset. “Moreover,” 
the court declared, “it is called ‘comprehen- 
sive, which means extensive or embracing 
much. In the exclusion clause we find that 
there are several other exceptions to the 
coverage not mentioned in paragraph C, so 
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that the effect is ambiguous, contradictory 
and misleading.” Judgment for the insurer 
was reversed.—Hemel, plaintiff, appellant v. 
State Farm Mutual Automobile Ins. Co., 
defendant, appellee. Louisiana Court of 
Appeal, Parish of Orleans. March 25, 1946. 
24 CCH Avutomosite Cases 960. 


S. Sanford Levy, for plaintiff, appellant. 
Porteous, Johnson & Humphrey, for defendant, 
appellee. 


“FARMERS’ OR PRIVATE ESTATE 
TRUCK” ENDORSEMENT 


(PENNSYLVANIA) 
e “Use on insured’s premises” require- 
ment « 
Collecting garbage in city for use on 
pig farm 
Collision while on garbage collection 
route 


Miller’s pigs dined exclusively on garbage 
collected by him in Philadelphia under a 
license issued by the Department of Sani- 
tation. In collecting the garbage for use on 
his pig farm, Miller used a two ton truck 
equipped with a steel tank body, especially 
constructed for such an operation so that 
leakage from garbage could not drop on the 
streets and highways. The standard auto- 
mobile liability policy insuring the truck 
was a “Farmers’ or Private Estate Truck” 
endorsement, under which it was agreed 
that the insurance afforded by the policy 
would apply to the farm truck provided its 
use was to be principally on or about the 
insured’s premises. While on his regular 
route for the collection of garbage, one of 
the defendants was involved in an accident 
which resulted in the death of a minor, who 
had been operating a bicycle. The insur- 
ance company requested the court to 
determine by a declaratory judgment the 
rights and obligations of the parties under 
the policy and endorsement, arguing that 
the daily trips made to Philadelphia to 
collect garbage constituted a suspension of 
the policy in that the truck was not being 
“used principally on or about the named 
insured’s premises” as provided for in the 
endorsement. 


Said the Court: “The insurers did not 
intend to penalize the insured by saying to 
him that he would not be covered by the 
policy if the circumstances giving rise to 


the liability occurred off the premises. 
Good reason and logic dictate against such 
an interpretation. The expressed words of 
the endorsement precluded the possibility 
of limiting the liability of the insurer to 
indemnify the insured only if an injury oc- 
curred on the insured’s premises. . . . The 
likelihood of an accident occurring within 
the four acres comprising fhe premises was 
rather remote and none but an impractical 
person would pay $26.78 annually for such 
little protection. Also the parties must have 
contemplated coverage of the truck while 
it was in operation off the premises. Their 
intention can be inferred from the fact that 
the agent had knowledge of the regular 
trips to Philadelphia.” Considering the 
question of what percentage of use consti- 
tuted “principally used on or about the 
premises,” the court thought 51 per cent 
the obvious answer. The truck was off the 
premises a maximum of 24 hours a week. 
Taking judicial notice of a farmer’s long 
day, the court concluded that the 51 per 
cent requirement was met. Furthermore, 
applying the liberal rule of construction, 
the court ruled that the words “on or about 
the premises” included any other place inci- 
dental to the conduct of the business. But, 
even assuming that there had been a breach 
of a condition in the endorsement, the 
court’s decision would not have been altered. 
The agent had knowledge of the breach at 
the inception of the contract, and, there- 
fore, the insurer was estopped from setting 
up the breach as a defense against indemnity 
for loss—The Preferred Accident Insur- 
ance Company. of New York, plaintiff v. 
Miller et al., defendants. United States 
District Court, Eastern District of Pennsyl- 
vania. January 24, 1946. 24 CCH Aurto- 
MOBILE Cases 1003. 

Henry S. Ambler, Philadelphia, Pa., for plain- 


tiff. A. Bernard Hirsch, Michael A. Spatola, 
Philadelphia, Pa., for defendants. 


FRAUD IN INDUCING INSURED TO 
CONTRIBUTE TO SETTLEMENT 


(ILLINOIS) 


@ Settlement below policy limits 
Insurer’s liability 


A $10,000 verdict was returned against 
the insured in a tort action. While motions 
for judgment notwithstanding the verdict 
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and for a new trial were pending, settle- 
ment negotiations were entered into. The 
insured was present at these conferences. 
The attorneys for the insurance company 
informed him that there was a $10,000 ver- 
dict, that his automobile policy coverage 
was only $5,000, and that he was liable for 
half of any settlement negotiations. Eventu- 
ally a $3,500 settlement was reached, the 
insured contributing $750 and the insurance 
company the balance. The policy in ques- 
tion provided that the company would in- 
sure and indemnify plaintiff in accordance 
with Schedule One by reason of any claim 
or demand because of the ownership or 
use of an automobile resulting from claims 
against the insured because of bodily injury 
to a person, arising out of an accident 
involving the automobile covered. It was 
further provided that liability of the insurer 
would not exceed $5,000 and that the in- 
surer would defend any suit against plaintiff 
to recover damages on account of such 
accident, where the judgment would be 
covered by the policy. The insured was 
not to voluntarily assume or admit any lia- 
bility or settle any claim or incur any ex- 
penses, except at his own cost, without the 
written consent of the attorney in fact of 
the insurance company. The insurer re- 
served the right to settle any claim or suit 
at any time at its own cost. 


Examining the record, the reviewing 
court was convinced that there was evi- 
dence to support the jury’s conclusion that 
the insurer, by fraud and deceit, caused 
plaintiff to believe that he had to pay the 
$750 towards the settlement, and that act- 
ing on such belief, plaintiff paid the sum. 
Judgment for plaintiff was affirmed.— 
Yordy, appellee v. The Farmers Automobile 
Insurance Association, appellant. Illinois 
Appellate Court, Third District. February 
28, 1946. 24 CCH Avutomostire Cases 911. 


GASOLINE IN JAR IGNITED 


(PENNSYLVANIA) 


e Testing mileage to determine leakage 
Intersection collision with truck 
Proximate cause 


His car was eating too much gas, thought 
plaintiff. After inspecting the car, the 
garage mechanic suggested that they take 
it out on the highway and measure the 


consumption of gasoline. The mechanic 
disconnected the gasoline tank, attached the 
end of a hose to the carburetor and placed 
the other end in a one-gallon glass jug 
which was filled with gasoline. He got in 
the front seat of the car and placed the jug 
on the floor between his feet, directing 
plaintiff to get in and drive the car. They 
measured the distance they travelled until 
the jug became empty, and in this manner 
were able to determine the amount of mile- 
age received for one gallon of gasoline. 
When the jug became empty, it was refilled 
and the process repeated. At an intersection, 
a truck owned by defendants came out of 
a side road directly in front of plaintifi’s 
car. Plaintiff’s car caught fire at the point 
of contact, the front of the engine, and the 
flames spread and ignited the gasoline in 
the jug which resulted in the death of ‘the me- 
chanic. Plaintiff was severely burned. The 
court submitted to the jury the question 
of whether the collision was caused by 
the negligence of defendants’ servant and 
whether plaintiff was guilty of contributory 
negligence. The jury found that defendants’ 
negligence was the proximate cause of the 
accident and that plaintiff was not guilty of 
contributory negligence. These conclusions 
were well supported by the evidence in the 
opinion of the reviewing court. 


One perplexing question remained. The 
jug of gasoline in the front of the car 
clearly had nothing to do with the col- 
lision, but it was true that if it had not 
been there, plaintiff would have received no 
injuries. The ignition of the gasoline was 
caused by the impact of the vehicles. Said 
the Court: “Plaintiff assumed any risk 
incident to the explosion or burning of the 
gasoline in the jug, but he did not assume 
the negligence of another person upon the 
highway. The circumstances were not such 
that he was bound to anticipate that de- 
fendants’ driver would be guilty of negli- 
gence. The proximate cause of the accident 
was the collision and not the presence of 
the gasoline in the jug.” Judgment for 
plaintiff was affirmed—Luckenbaugh, ap- 
pellee v. Haughawout et al., t.a. Glen Lock 
Dairies Company, appellants. Pennsylvania 
Supreme Court, Eastern District. March 
25, 1946. 24 CCH Avutomostte Cases 1027. 
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HOOD FLIES UP IN FRONT OF 
WINDSHIELD 


(TENNESSEE) 


e Driver’s vision blacked out 
Defective hood latch 
Manufacturer’s and dealer’s liability 


A gust of wind generated by the passing 
of two vehicles, each traveling at a speed 
of fifty miles per hour, rushed under the 
hood of the Ford automobile driven by 
plaintiff. The hood flew up in front of the 
windshield, blacked out plaintiff’s vision and 
caused her to lose control of the vehicle, 
which was completely demolished when it 
went off the road. Suit was brought against 
the Ford Motor Company and the dealer, 
plaintiff alleging that the proximate cause of 
the accident was a defective hood latch. 
Shortly after this model was put upon the 
market, the attention of the Ford Motor 
Company was called to the fact that when 
the cars of this model were subjected to a 
severe jolt and the catch provided was not 
securely fastened, the hood might fly up 
and obscure the driver’s vision. Ford im- 
mediately provided all dealers with an 
auxiliary catch and instructed that they be 
installed on all cars of that model, without 
charge, as a precaution. The vehicle in 


question had been purchased by a salesman 
employed by the dealer, and he declined to 
have the locking device put upon. his car, 


feeling that it was unnecessary. There- 
after he sold the car to the present owner 
for whom plaintiff was driving at the time 
of the accident. 


“*A person who knowing the perilous 
character of a compound [equally applic- 
able, clearly, to other instrumentalities 
fraught with danger] which he has bought, 
yet hands on the compound to a third per- 
son, destroys, by his negligent act, the causal 
connection between the first person con- 
cerned and the ultimate injury sustained. 
. . . The principle that to fix liability for 
injuries brought about through a complicated 
state of facts, the last conscious agency must 
be sought; and the consideration that if, 
between the agency setting at work the mis- 
chief done, there intervenes a conscious 
agency, which might or should have averted 
mischief, the original wrongdoer ceases to 
be liable, afford the clues for the unravelling 


the cases.’” (Beven on Negligence, Volume 
I Fourth Ed., pp. 42, 44). Said the Court: 
“The principal which governs and limits lia- 
bility in the instant case could hardly be 
more clearly stated. ... Norman (the sales- 
man) plainly became, under the proof, an 
intervening conscious agency, which might 
or should have averted mischief and, there- 
fore, the alleged original wrongdoer ceased 
to be liable. He destroyed by his negligent 
act of omission the causal connection be- 
tween the first person concerned (Ford 
Motor Company) and the ultimate injury 
sustained.” The action was dismissed.— 
Ford Motor Company et al. v. Wagoner, 
Tennessee Supreme Court. March 2, 1946, 
24 CCH AUTOMOBILE CAsEs 804. 

J. G. Stephenson, J. G. Lackey, Nashville, 
Tenn., for Wagoner. 


Armistead, Waller, Davis & Lansden, Hume, 
Howard, Davis & Gale, Nashville, Tenn., for 
Ford Motor Company. 


INSURER’S SETTLEMENT OF SUIT 
OVER INSURED’S OBJECTION 


(ALABAMA) 


e Prior action, parties reversed 
Collateral attack 
Res judicata 


A. B. C. Truck Lines sted Kenemer for 
damages to one of plaintiff’s trucks allegedly 
occasioned by the negligence of Kenemer’s 
driver. Defendant pleaded res judicata; the 
trial court overruled plaintiff’s demurrers to 
the pleas; plaintiff then filed replications 
to which demurrers were sustained; and then 
because of the adverse rulings, plaintiff non- 
suited the cause and appealed. The first 
plea of res judicata alleged that the matters 
charged in the complaint had been _previ- 
ously adjudicated against plaintiff in a court 
of competent jurisdiction in Georgia, in an 
action instituted by Kenemer. 


The replications sought to avoid the plea 
of res judicata by setting up that the Georgia 
judgment was the result of a settlement of 
that suit by Kenemer and the A. B. C. 
Truck Line’s liability carrier without plain- 
tiff’s consent and over its protest and ob- 
jection. Ruled the Court, “These replications, 
while seeking to attack collaterally the 
Georgia judgment, did not deny the jurisdic- 
tion of the court or the authority of plain- 
tiff’s attorneys to appear for it in the Georgia 
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suit. On the contrary, it appears by affirma- 
tive averment that, by the contract of lia- 
bility insurance, the plaintiff had authorized 
its liability carrier to employ counsel to 
defend any suit in its name and to make any 
settlement deemed expedient, which the in- 
surance company did in the Georgia suit. 
The rule of our cases is that a domestic 
judgment, regular on its face, is conclusive 
on collateral attack. The same is generally 
true as regards a foreign judgment except 
that the verity of the record may be con- 
tradicted by extrinsic evidence to show lack 
of jurisdiction. But one having acquired 
jurisdiction, the court being competent to 
adjudicate the matter, a foreign judgment is 
as solemn against such attack as one do- 
mestic. The issue made by the replications, 
that the Georgia judgment was the result 
of a compromise by the attorney of plain- 
tiff’s liability carrier, may not be tendered 
to collaterally impeach the Georgia judg- 
ment, the insurance company having acted 
pursuant to the authority vested in it under 
the insurance contract.” Concluding that 
the instant action could not escape the bar 
of the Georgia judgment, judgment of the 
lower court was affirmed.—A. B. C. Truck 
Lines, Inc. v. Kenemer et al. Alabama Su- 
preme Court. March 28, 1946. 24 CCH 
AUTOMOBILE CASEs 1032. 

Spain, Davies, Gillon, Grooms & Young, 408 


First National Bank Bldg., Birmingham, Ala., 
for appellant. 


G. R. Harsh, 1208 Comer Bldg., Birmingham, 
Ala., for appellees. 


INVESTIGATOR OR ADJUSTER ? 


(MISSOURI) 


© Scope of agent’s authority 
Releases executed by injured girls 
Insurer failing to satisfy claims 


The insured was a prominent individual. 
When he notified the insurance company 
that plaintiff and another girl had been 
struck by his automobile, the insurance com- 
pany hastened to put an investigator on 
the case, assuring the insured that every- 
thing would be taken care of and that he 
had nothing to. worry about. An investigator 
named Brown was assigned to the case. 
Brown telephoned the attorney for the two 
injured girls and arranged for him to come 
into the insurance company’s office and 


bring the medical reports in order that they 
might discuss claims. Several times during 
the course of the discussion Brown entered 
the office of the chief attorney and adjuster 
for the company. Each time he returned, 
he made a higher offer of settlement. Finally 
Brown and the claimants’ attorney agreed 
that each claim was to be settled for the 
sum of $900. Brown filled in the release 
forms and stated that after the attorney 
had the releases executed drafts would be 
issued in payment of the claims. The fol- 
lowing day Brown notified the attorney that 
the chief attorney for the insurance com- 
pany refused to issue the drafts, but he 
suggested that the attorney have the releases 
executed and gave as his opinion that the 
drafts would be forthcoming in a few days. 
When the drafts were not forthcoming, the 
attorney contacted the insurance company, 
and the chief counsel advised him that he 
had repudiated the settlement negotiated 
with Brown and that he would not issue 
checks for the sums agreed upon. Suit was 
brought by one of the injured girls to re- 
cover the sum of $900 which the insurer had 
agreed to pay her in consideration of her 
execution of the release of all claims against 
the insured. The insurance company de- 
fended the action on the ground that Brown 
had been assigned merely to investigate 
the accident and had no authority to enter 
into any settlement agreement with the 
claimants or their attorneys or to prepare 
releases in connection therewith. 


Did Brown possess implied or actual au- 
thority to negotiate the settlements? Ruled 
the Court: “Implied authority is actual au- 
thority of which direct proof is lacking, but 
which is to be implied or inferred from 
relevant facts and circumstances in the case. 
However, the authority is none the less 
actual because it is to be implied; and 
where, in the absence of direct proof, there 
are facts and circumstances in evidence from 
which it may reasonably be inferred that the 
principal intended his agent to have the au- 
thority which the agent undertook to exer- 
cise, the question of the agent’s implied 
authority will be one for the jury to deter- 
mine.” Brown was concededly employed by 
defendant as an investigator and adjuster. 
There was nothing to indicate to claimants’ 
attorney that Brown lacked authority to 
conclude the negotiations. On the contrary, 
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the settlements were effected in complete 
accord with the insurer’s usual practice and 
custom in such matters. Brown had access 
to forms of release which he would have 
no occasion to use unless he was an author- 
ized adjuster. Moreover, the insurer’s ad- 
mitted desire to step in and handle the 
matter so as to relieve their prominent client 
of all worry made it improbable that it 
would have assigned the case to a man with- 
out authority. The circumstances fully sup- 
ported the inference that Brown had been 
invested with authority to negotiate the 
settlement, and the lower court correctly 
overruled the insurer’s motion for a directed 
verdict. Judgment for the insured girl was 
affirmed:—Baker, plaintiff, respondent v. The 
Aetna Casualty & Surety Company, defend- 
ant, appellant. St. Louis Court of Appeals, 
Missouri. March 19, 1946. 24 CCH Auvrto- 
MOBILE CAsEs 885. 

William P. Carleton, Alvin A. Wolff, 925 Title 
Guaranty Bldg., St. Louis, Mo., for plaintiff, 
respondent. 


Moser, Marsalek & Dearing, 330 Pierce Bldg., 
St. Louis, Mo., for defendant, appellant. 


IS A SHARE-THE-RIDER A GUEST 
OR PASSENGER ? 


(CALIFORNIA) 
e Taking turns driving to work 
Collision with truck 
Driver’s liability 

Under a share-the-ride arrangement, plain- 
tiff, defendant, and one Wilson took turns 
in driving an automobile two days of each 
week and on such days transporting the 
other two between their homes and work. 
Crossing the Los Angeles River Bridge one 
morning between six o’clock and six-thirty 
in the morning, defendant’s car collided with 
atruck. The bridge was some 500 feet long, 
and the highway over the bridge was sixty 
feet wide with a double white line in the 
center. Defendant’s automobile was travel- 
ing in the outside southbound lane, and 
another car in close proximity was using 
the inside southbound lane. The truck was 
parked at an angle in the outer lane on the 
west side of the bridge. Defendant attempted 
to swerve, but was unable to do so without 
colliding with the automobile in the inner 
southbound lane. It was not disputed that 
the truck was illegally parked. The evidence 


and the inferences to be drawn therefrom 
were contradictory concerning defendant’s 
speed as he approached and began to cross 
bridge and would have supported a finding 
either for or against plaintiff's allegation 
that negligence on the part of defendant 
contributed proximately to the collision and 
to plaintiff’s resulting injuries. 


Contending that he was, as a matter of 
law, a passenger in defendant’s car, rather 
than a guest, plaintiff argued that the court 
erred in submitting that issue to the jury. The 
only consideration given by plaintiff to de- 
fendant for riding to work in defendant's 
car was a reciprocal ride by defendant in 
plaintiff's car, thus reducing the cost of 
transportation to each. “One riding in the 
automobile of another under such an agree- 
ment,” declared the court, “gave compensa- 
tion for his ride and was a passenger in 
such automobile within the intent of the 
Vehicle Code. Plaintiff was entitled to in- 
structions that he was a passenger and that 
defendant owed to him a duty to drive with 
ordinary care. If the jury did so conclude 
that plaintiff was a passenger, it necessarily 
follows that in order to bring in the verdict 
for defendant, as was done, the jury also 
found that defendant did not breach the 
duty of care owing by him to his passenger. 
It is argued by defendant that upon appeal 
from a judgment based on a general verdict, 
it must be assumed that as to each issue 
of fact submitted, the jury found in favor 
of the verdict. .. . We are of the view that 
where, as here, the evidence upon the issue 
of negligence is such that it would amply 
support a factual finding either for or against 
defendant upon that issue, and where the 
undisputed facts establish as a matter of 
law that plaintiff was defendant’s passen- 
ger at the time of the accident, it consti- 
tutes prejudicial error to place in the 
hands of a jury of laymen the question as 
to whether or not plaintiff was a passenger 
within the meaning of Section 403 of the 
Vehicle Code. Actually, the proposition 
that one being carried to his employment 
on a share-the-ride basis is as a matter of 
law a passenger was established only after 
litigation which was brought to this court 
on appeal. Consequently, to presume that a 
jury of laymen without positive and un- 
equivocal instructions to the effect that 
plaintiff was defendant’s passenger, never- 
theless concluded that he was such, would 


SCOTT UE UCT ERENAEEA HONEA URETHANE UOTE CREAN MET MNeD ST NeNNNN AN naan aa ava UAT beets HU UU OOOUCLLdneoModoea oOo een ecanacananooeeenegvannea aUaLOT uapenendan4dOUAnGU ven enanoneyenovedse 8 ecu) 


PAGE 228 


ILJ—MAY, 1946 





STENT ENT 


AU 


be to indulge in a legalism unwarranted by 
the realities of human experience.” Judg- 
ment for defendant was reversed and the 
cause remanded for a new trial.—Huebotter, 
plaintiff, appellant v. Follett, defendant, re- 
spondent. California Supreme Court. Filed 
March 26, 1946. 24 CCH AUTOMOBILE CASES 
1078. 

Marion P. Betty, 311 S. Spring St., Los Angeles, 
Cal., for plaintiff, appellant. 


Nourse & Jones, 458 S. Spring St., Los Angeles, 
Cal., for defendant, respondent. 


LIGHTED MATCH THROWN ON 
GASOLINE SOAKED MAT OF TRUCK 


(NORTH CAROLINA) 


e Truck burned 
Occupant smoking cigarette 
Respondeat superior 


“Boys, don’t strike any matches. . . . The 
gas tank has been leaking,” warned Bau- 
guess, one of the drivers of plaintiff’s truck. 
Plaintiff's drivers had been forced to halt 
on the highway when they saw defendant’s 
stalled truck blocking their passage. One 
of defendant’s drivers had come to plain- 
tiff’s truck and asked for a tow chain. Then 
they asked if they could enter plaintiff's 


truck, The weather was cold, and plaintiff’s 


drivers extended a welcome. Defendant’s 
drivers entered and asked about a battery 
to start their truck. Bauguess told them 
he did not have one and that he and Eller, 
plaintiff's other driver, had no light or 
wrenches to get a battery out of their truck. 
Cautioning defendant’s drivers against strik- 
ing matches, Bauguess informed them that 
the floor mat was saturated with gas. Sud- 
denly one of defendant’s drivers struck a 
match to light a cigarette, and instead of 
blowing it out, he threw it on the floor. 
— mat and truck immediately caught on 
re. 


Was the trial court’s nonsuit justified? 
The burning of the truck was due to the 
negligent action of defendant’s employee. 
But liability therefor could not be imputed 
to defendant, the employer, unless the em- 
ployee at the time of the negligent act and 
in respect thereto was acting within the 
scope of his employment. Was the act 
within the scope of employment? The court 
thought not. “The match had been struck 
to light a cigarette for the personal use 


of defendant’s employee. The tortious act 
was not committed on the premises, nor by 
the use of an instrumentality over which 
defendant had any control. . . . The match 
was struck for the purpose of lighting a 
cigarette solely for the pleasure of the em- 
ployee. The act at the time was in no way 
connected with any business for his em- 
ployer, not in furtherance thereof. If the 
man had struck a match for the purpose of 
affording light to enable him to obtain a 
battery to use. on defendant’s truck, a dif- 
ferent rule might apply.” Judgment of non- 
suit was affirmed.—Tomlinson v. Sharpe, 
t. a. Davis Motor Lines. North Carolina 
Supreme Court. March 13, 1946. Filed 
March 20, 1946. 24 CCH AUTOMOBILE CASEs 
950. 

Whicker & Whicker, Trivette & Helshouser, for 
plaintiff, appellant. 

Allen & Henderson, for defendant, appellee. 


LITIGANTS COVERED BY 
IDENTICAL INSURER 


(CALIFORNIA) 


e Disqualification of insurer 

Compliance with cooperation clause 
construed 
Public policy 

O’Morrow refused to permit the insurance 
companies to defend in his name and on 
his behalf a suit arising out of an automobile 
accident brought against him and failed to 
cooperate with the insurers in the defense 
of the action. O’Morrow’s vehicle had col- 
lided with one driven by Borad. Both parties 
were insured by the same companies against 
liability for damages resulting from such an 
accident. Borad sued O’Morrow, who, 
through counsel selected by him, filed a 
cross complaint in which he claimed dam- 
ages against Borad. O’Morrow then notified 
the insurers that these attorneys would also 
present his defense to Borad’s action. When 
the insurance companies notified him that 
they considered his action a breach of the 
cooperation clause, O’Morrow filed the in- 
stant action for declaratory relief. The trial 
court concluded that the insurers had the 
right of complete control over the defenses 

of both Borad and O’Morrow. 


Ruled the reviewing court: “It is contrary 
to public policy for a person to control 
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both sides of litigation. True, the insurers 
seek only to direct the respective defenses 
of the parties, but the issues of negligence 
and contributory negligence cannot be sepa- 
rated. These issues require the presentation 
of evidence by means of the same wit- 
nesses, and although the insurers propose 
to retain different counsel for each policy- 
holder, through their respective attorneys, 
the companies would have access to all in- 
formation in regard to the entire case. Under 
the terms of the policy contracts, the in- 
surers have undertaken to pay any judgment 
rendered in favor of either the plaintiff or 
the cross complainant; they, therefore, have 
a pecuniary interest in effecting a balance 
between the litigants and so conducting the 
litigation that neither party recovers against 
the other. A full and fair judicial 
examination of the merits of a case cannot 
be had when one person controls counsel 
for both sides. Compliance with the 
cooperation clause is excused, and the in- 
surers are liable for any judgment, costs of 
suit, and reasonable attorneys’ fees which 
O’Morrow may incur in defending himself 
against the claims of Board.” Judgment of 
the trial court for the insurers was reversed. 
—O’Morrow, plaintiff, appellant v. Borad 
et al., defendants, respondents. California 
Supreme Coart. Filed March 28, 1946. 24 
CCH AvutToMosiLe Cases 971. 


MARITAL STATUS CONCEALED 
FROM GUEST 


(KANSAS) 


e Willful misrepresentation 
Host’s liability 

A cautious girl, plaintiff inquired of de- 
fendant army officer, before accepting an 
invitation to accompany him on a picnic, if 
he was married. Assured that he was sin- 
gle, plaintiff eagerly hopped in to his auto- 
mobile, and off they sped to the state park. 
En route the automobile turned over several 
times, as a result of which plaintiff sus- 


How to Get Out of the Army 


In New York the other day an 18 year old draftee was in the army and “wanted 
out.” He decided to get himself arrested, and set fire to a Bronx apartment house. 


He was arrested all right, and charged with arson. Now he wishes he had stayed 
in the army. 


tained permanent injuries. The petition 
alleged that the action of defendant in driy- 
ing his car as he did constituted gross and 
wanton negligence and that the injury to 
plaintiff would not have occurred except for 
the willful misrepresentation of the defend- 
ant who induced her to become a passenger 
in the automobile. Upon motion by de- 
fendant, the court struck all reference to 
the effect that defendant had told plaintiff 
that he was single and that the injury would 
not have occurred except for such a misrep- 
resentation. The stricken matter was included 
in the petition for the express _pur- 
pose of avoiding the effect of the guest stat- 
ute. If by alleging that she was induced to 
enter the car by defendant’s fraud and mis- 
representation, plaintiff could escape the ef- 
fect of the guest statute, she would only be 
required to prove ordinary negligence 
against defendant rather than gross and 
wanton negligence. 


Ruled the Court: Here the allegation of 
the plaintiff as to the false representations 
of the defendant are only incidental to the 
risk taken by plaintiff when she started on 
the picnic with him. No connection appears 
between the fact that defendant told plain- 
tiff he was single, when as a matter of fact 
he was married, and the negligent driving 
which caused plaintiff’s injuries. While the 
petition pleads that plaintiff would not have 
entered the car being driven by defendant 
had she not been told he was unmarried, it 
stops short of stating that knowledge of his 
being married would have caused her to have 
doubts as to his being a careful driver. 
Neither does the petition contain any state- 
ment that there was any causal connection 
between the marital status of the defendant 
and plaintiff’s injuries.” Inasmuch as the 
stricken matter did not take the cause out 
of the guest statute, it was not material and 
was properly stricken. Judgment of the 
lower court was affirmed.—Bryan, appellant 
v. Enyart, appellee. Kansas Supreme Court. 
April 6, 1946. 24 CCH AvutomosiLe Cases 
1064. 
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ACCOUNTING FOR HIDES 


(TEXAS) 
e Burglary insurance 





The monthly turnover in hides in plain- 
tiffs business varied from 3000 to 6000. The 
classifications of these hides change almost 
daily, depending upon gain or loss of weight, 
which controls value. The books showed 
the hides purchased by the plaintiff, the date 
of purchase, the number purchased, and from 
whom purchased, the total weight, and the 
price paid. They further showed the num- 
ber shipped, the buyers, the grades, and 
the prices received. Defendant had issued 
to plaintiff partnership a mercantile open 
stock policy of burglary insurance in the 
amount of $5000. On August 24, 1943, dur- 
ing the night, the premises were entered and 
certain articles were alleged to have been 
stolen. The insurer first became familiar 
with the method of bookkeeping employed 
by plaintiff shortly after the burglary. An 
auditor for the insurance company examined 
the books, and no complaint was made con- 
cerning the failure of the books to comply 
with the bookkeeping provisions of the 
policy. Thereafter plaintiff furnished the 


insurer, at the request of one of its adjusters, 
a detailed statement showing how the value 
of the hides was computed, and still no 
complaint was registered by the insurer as 
to the books or the method of reporting the 
loss. Before the detailed statement was 
made out and delivered to the insurer, an 
adjuster was shown the method by which the 
loss was ascertained, and he made no objec- 
tion. Four or five months later, an auditor 
for the insurer requested and obtained per- 
mission to inspect plaintiff’s general ledger. 
At no time during the entire negotiations 
concerning the adjustment of the loss, from 
the date of the loss until as late as Febru- 
ary 13, 1944, did the insurance company deny 
liability on the policy or assert that the books 
and proof of loss were inadequate. 


Although the insurer, as a defense to 
plaintiff’s suit, charged plaintiff with failing 
to comply with the record warranty clause 
in the policy, the case went to trial almost 
wholly on the issue that no hides had been 
stolen, the trial court determining that there 
had been a theft and that a regular set of 
books had been kept, and further that the 
insurance company had waived compliance 
with the warranty clause. The reviewing 
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court, agreeing that there was ample evi- 
dence to support a waiver, had this to say: 
“We prefer to rest our decision upon a com- 
pliance with the insurance contract by the 
Trading Company as to the keeping of the 
books. We think the books substantially 
complied with the conditions imposed in the 
contract. Moreover, the books as kept en- 
able one of ordinary intelligence to ascer- 
tain with reasonable certainty the amount 
and value of the goods stolen.” Judgment 
for plaintiff was affirmed.—Standard Acci- 
dent Insurance Company, appellant v. South- 
western Trading Company et al., appellees. 
United States Circuit Court of Appeals, 
Fifth Circuit. March 19, 1946. 6 CCH Fire 
AND CASUALTY CASEs 46. 


W. L. Kemper, Houston, Tex., for appellant. 
Fred R. Switzer, Houston, Tex., for appellees. 


CORONER’S ILLEGAL AUTOPSY 


(MISSOURI) 
e Garnishment proceedings 
Physician’s liability policy 
Status of coroner 


At the time Dr. O’Connell, county coroner, 
performed the illegal autopsy on the body 
of plaintiff’s husband, he was insured under 
a physician’s liability policy which provided 
coverage for malpractice and negligence, au- 
topsies being specifically included under the 
policy. After plaintiff recovered judgment 
against Dr. O’Connell, garnishment proceed- 
ings were instituted against the defendant 
insurance company to recover the amount 
of the judgment. The insurance company 
denied liability under the policy on the 
ground that it covered the insured as a 
physician and surgeon and did not cover him 
for liability arising out of his conduct as 
coroner, and that the cause of action culmin- 
ating in the judgment in the action grew out 
of Dr. O’Connell’s conduct as coroner, for 
which he might be personally liable and 
liable on his official bond as coroner, but 
for which he would not be liable as a physi- 
cian and surgeon. 

Said the Court: “The rules for interpret- 
ing all contracts, including insurance con- 
tracts, should not be subtle, but are made for 
persons of common understanding, and 
should depend upon the subject matter, the 
relation of the parties, and the ordinary 
meaning of the words used. In this case 


respondent was an insurance company, and 
appellant was a physician and surgeon; it 
was with that relationship that the policy 
was issued. The policy was not intended to 
and did not take the place of a coroner’s 
bond as a public officer. It was intended to 
protect appellant in his professional capacity 
as a physician and surgeon, and not as a 
public official, A physician and surgeon 
may be, and often is, called upon to per- 
form autopsies, and to attend and testify at 
inquests, and so in the coverage provision 
of the policy, there were listed autopsies and 
inquests among the many other matters 
therein mentioned, and if appellant had par- 
ticipated in the autopsy on the body of plain- 
tiff's husband as a physician and surgeon, 
he would have been liable, and the respond- 
ent as his insurer would have been liable on 
his policy. But such was not the case. The 
only connection appellant had with the au- 
topsy was as coroner. The policy 
cannot be tortured into meaning that it is 
to cover the insured’s conduct as a coroner 
. . .’ Judgment for the garnishee was 
afirmed.—Crenshaw, appellant v. United 
States Fidelity and Guaranty Company, re- 
spondent. St. Louis Court of Appeals, Mis- 
souri. March 19, 1946. 6 CCH Frre ANp 
CASUALTY CAses 44. 

S. D. Flanagan, Hay & Flanagan, Claudio 


Delitala, 506 Olive St., St. Louis, Mo., for ap- 
pellant. 


Carter, Bull & Garstang, James E. Garstang, 
418 Olive St., St. Louis, Mo., for respondent. 


MISNOMER IN MORTGAGE CLAUSE 


(OKLAHOMA) 
© Reformation of fire policy 


Mrs. Leak was the owner of real property 
by virtue of its assignment to her on a condi- 
tional sales contract previously entered into 
by plaintiff as seller and other persons. De- 
fendants’ agent obtained information that 
Mrs. Leak desired the buildings insured, and 
he went out to the property to solicit the 
insurance. He and Mrs. Leak inspected the 
buildings in considerable detail, and it was 
agreed that she would purchase insurance 
thereon in the amount of $1000. Thereafter 
the question arose as to the beneficiaries. 
In that discussion Mrs. Leak disclosed that 
she owed something on the property, but 
that she did not know the name of the per- 
son holding the indebtedness. However, 
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she advised the agent that such information 
could be obtained from a Mr. McSpadden 
at the bank. She also told the agent that 
such person was a Mr. McClaran, but that 
she did not know his initials. The agent 
then told Mrs. Leak that the one who held 
the mortgage would be named in the mort- 
gage clause to be attached to the policies. 
The agent then telephoned McSpadden and 
was informed that a contract for the sale 
of the property was in escrow at the bank, 
and through mistake told the agent that 
Emma McClaran was the vendor. The 
policies were retained in the agent’s office 
and were not seen by either plaintiff or 
Mrs. Leak. McClaran sued to recover on 
the fire policies, the buildings having been 
destroyed by fire. The insurance companies 
complained of the judgment, arguing that 
the mortgage clause could not be reformed 
so as to substitute the name of H. A. Mc- 
Claran instead of the name of his daughter, 
Emma McClaran. This, the insurers con- 
tended, would compel them to insure a per- 
son unknown to the parties and not agreed 
upon as the insured. It appeared that Emma 
McClaran had acted as her father’s agent in 
some dealings with the bank. 


In affirming the judgment against the in- 
surance companies, the court said: “We 
think from the evidence there can be no 
doubt that the parties both intended to in- 
sure the holder of the debt. The identity 
of the holder and possibly the form of the 
debt were the only unknown factors. Mrs. 
Leak gave Mr. Viles (the agent) all the 
information she then had in connection with 
the matter, and there is no suggestion of 
fraud or deceit on her part: She told Mr. 
Viles where he could get all the information 
in regard to the matter. True, the 
insurance companies might have been justi- 
fied in refusing to write the policies had 
they known that H. A. McClaran was one 
of the insureds, and they might have desired 
todo so. But it would seem here that the 
agent assumed to obtain further information 
than Mrs. Leak was able to furnish, and we 
have no doubt that his obligation in that 
respect was at least equally as great as that 
of Mrs. Leak. He relied upon the informa- 
tion which he assumed the burden of obtain- 
ing from the escrow holder, and in the 
absence of fraud or collusion, his principals 
are bound thereby.”—Home Insurance Com- 
pany et al., plaintiffs in error v. McClaren 


et al., defendants in error. Oklahoma Su- 
preme Court. April 2, 1946. 6 CCH Fire 
AND CASUALTY CAsEs 53, 


NO RECOVERY WHERE WARRANTIES 
AND CONDITIONS BREACHED 


(CALIFORNIA) 
e Breach of warranty 


May on Insurance, says: “The only question 
is, Has the warranty been kept? There is 
no room for construction; no latitude; no 
equity.” The lumber of the plaintiff in its 
dry yard was insured by the defendant under 
a fire policy. The policy contained a “Clear 
Space Warranty” which required the insured 
to maintain a space of 200 feet between the 
property described in the policy and wood- 
working and manufacturing establishments 
located in the yard. The policy also con- 
tained a condition for appraisement of the 
value of the loss or damage in the event 
that the insured and insurer could not agree. 
The insurer contended that there was a 
breach of both these provisions. The in- 
surer’s evidence was that shortly after the 
fire, without notice, the insured removed 
both damaged and undamaged lumber from 
the dry yard, thereby defeating the insurer’s 
right to appraisal of the amount of the loss 
and damage as provided by the policy. The 
federal district court found for the defend- 
ant. The Court said: 

“Plaintiff’s breach of the warranty relative 
to maintaining a ‘clear space’ brought it 
within the purview of such cases as McKen- 
sie v. Scottish Ins. Co., 112 Cal. 548, wherein 
the Supreme Court of California said that 
by a warranty the insured stipulates for 
the strict compliance with a promised line 
of conduct, upon penalty of forfeiture of a 
right to recover in case the course of con- 
duct promised be unfulfilled. It quoted May 
on Insurance: “The only question is, Has 
the warranty been kept? There is no room 
for construction; no latitude; no equity.’ 
... The plaintiff's breach of this warranty 
so material to the risk was therefore, suf- 
ficient to suspend the insurance and relieve 
defendant of liability under the policy at the 
time the fire occurred . .. Violation of the 
policy relative to ascertainment or appraisal 
of the amount of the loss also would prevent 
holding the defendant liable. Conditions 
in policies of insurance are part of the con- 
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sideration for assuming the risk, and the 
insured by accepting the policy became 
bound by the conditions precedent to recov- 
ery therein expressed . . . and there can be 
no recovery where an insured has violated 
or failed to perform its conditions ...asa 
reasonable and substantial compliance is re- 
quired ... Hence, plaintiff’s failure to com- 
ply with this condition which would have 
enabled defendant to ascertain the exact 
amount of the loss, gave defendant a further 
defense to the action on the policy.” Judg- 
ment for the defendant.—Delta Lumber and 
Box Company, plaintiff v. Lobaugh et al. 
United States District Court, Northern Dis- 
trict of California, Northern Division. 
January 25, 1946. 6 CCH Fire Anp Cas- 
UALTY CASEs 7. 


WAIVING PROOFS OF LOSS 


(MINNESOTA) 
e Church damaged by wind and water 


The trustees of a country church brought 
actions to recover on separate insurance 
policies for damage to the church from wind- 
storm and water. The insurance companies 
were adequately and timely notified of the 
loss, and an adjusting company was ap- 
pointed by the insurers for the purpose of 
investigating the loss and negotiating for 
its settlement. A dispute arose between the 
trustees and the adjusters as to whether the 
storm had caused any structural damage to 
the church. It was conceded that there had 
been some windstorm damage particularly 
to the front door and the roof of the tower 
and water damage to the walls. The trus- 
tees maintained that the windstorm had 
caused the south wall to be two and five- 
eighths inches out of plumb on the outside 
with large cracks appearing on the inside 
together with a separation where the balcony 
and its railing met the south wall. The in- 
surance companies, on the other hand, 
insisted that the wall condition was caused 
by structural defects arising out of the type 
and character of the construction used when 
built. Subsequently, negotiations for the 
appointment of appraisers broke down. In 
defense of the action, the insurers maintained 
that plaintiffs had failed to comply with the 
policy provisions as to filing proofs of loss. 

The court had this to say: “The actions 
of the adjustment company in the case were 
anything but consistent with the position 


now taken by defendants. Proofs were 
never specifically demanded until long after 
the sixty day period expired. Plaintiffs 
were repeatedly told that proofs would not 
be required until after an appraisal was had, 
although there is no such provision in the 
policy, and when on different: occasions 
plaintiffs requested proper forms on which 
to file proofs of loss, they were told the 
adjusters had no such forms, which was not 
true, or in effect that the requirement was 
not important, which was true. There will 
be a finding that defendants, through their 
agents and adjusters, waived the rule re- 
quiring filing of proofs.” The court further 
declared that there was no question of fraud 
involved, since there was an honest differ- 
ence of opinion as to whether there had been 
structural damage to the church. Plaintiffs 
sustained the burden with reference to 
proving damage directly attributable to the 
storm and that the storm caused structural 
damage to the south wall of the church. 
Judgment for plaintiffs was afirmed.—Board 
of Trustees Bergen Lutheran Church, Stony 
Run, Yellow Medicine Co., Minn., plaintiffs 
v. Home Insurance Company of New York 
et al. United States District Court, District 
of Minnesota, Fourth Division. March 28, 
1946. 6 CCH Fire ANp CASUALTY CAsEs 49, 


“WHO DONE IT?” 


(MASSACHUSETTS) 
e Fire insurance policy 


Plaintiff's house and woodshed were cov- 
ered by a considerable amount of fire insur- 
ance, $200 of which had been added a little 
more than a month before the fire. And no 
one except the plaintiff and her husband ap- 
peared to have any motive to set the fire. 
But just before the insurance was increased, 
the house, which had become unoccupied, 
had been shingled and otherwise repaired. 
There was nothing to show that the prop- 
erty was an undesirable investment. At the 
time of the fire, the doors were locked, but 
some of the windows could be opened from 
the outside. As a defense to plaintiff's ac- 
tion to recover for a loss amounting to 
$668.40 caused by the fire, the insurer con- 
tended that the fire was set by plaintiff's 
husband or servant in attempt by plaintiff 
to defraud the insurer. The trial judge, find- 
ing for the insurer on the ground that the 
fire was set with the knowledge or consent 
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of the plaintiff, gave four rulings of law 
requested by defendant to the effect that 
if the fire was set with the knowledge of 
consent of plaintiff, she could not recover. 
On a report, the appellate court reversed 
on the ground that the giving of those rul- 
ings was error because the protasis of them 
could not warrantably be found true upon 
the evidence. 

The reviewing court agreed: “We think 
that the Appellate Division was right in 
holding that such a finding was not war- 
ranted. True, the fire was apparently in- 
cendiary. There was ‘undisputed’ 
evidence that the last time the plaintiff and 
her husband were at the house that was 
burned was two days before the fire and that 
the husband of the plaintiff did not set the 
fire. There was no evidence to show how 
the fire was started. There was no evidence 
that any person went to the house on the 
night of the fire. In our opinion, the evi- 
dence did not pass beyond suspicion and 
conjecture and become a rational basis for 
believing the plaintiff guilty. Reported 
cases in which the circumstances were dif- 
ferent, and a strong motive for setting a fire 
was definitely shown, are to be distin- 
guished.” Judgment for plaintiff was affirmed. 
—Demoranville v. Star Insurance Company of 
America Massachusetts Supreme Judicial 
Court. Bristol. February 27, 1946. 6 CCH 
Fire AND CASUALTY CASEs 48. 


WERE THESE POLICIES 
EVER ACCEPTED? 





(GEORGIA) 
@ Agency’s claim for premiums 


The plaintiff sued the insured defendant for 
an amount due on account for fire insurance 
premiums. Defendants claimed that the 
policies had never been accepted by them, 
and that therefore no premiums were due. 
Plaintiff had handled defendants’ fire insur- 
ance for several years. Before the expira- 
tion date renewal policies were forwarded 
to the defendants. The rates charged were 
higher than usual however, and the defend- 
ants objected to the new rates charged, and 
said that they could get the same insurance 
for the same money. Plaintiff reduced the 
rates, but the defendants still refused to 
agree to these new quoted rates. Plaintiff 
sued for the short rate cancellation premium. 
The jury returned a verdict for the defend- 


ants, upon which the trial court entered 
judgment; plaintiff appealed. The Georgia 
Supreme Court affirmed the judgment. 


“Was there, under the facts of this case, a 
completed contract between the parties? If 
so, under the stipulation, the plaintiff is en- 
titled to recover the full amount sued for, 
otherwise nothing. ‘A refusal to accept a 
policy, which is tendered without any re- 
quest for its issuance having been made, 
renders the policy void ab initio.” Couch, 
Encyclopedia of Insurance Law, vol. 1, sec- 
tion 93, p. 168. With respect to the right of 
an insured to reject a renewal policy, the 
generally accepted rule is that the delivery 
of a policy by the insurer to the insured 
upon the expiration of a policy without a 
request by the insured, is an offer or pro- 
posal which must be accepted by the in- 
sured before a contract of insurance is ef- 
fected. Likewise, an offer by letter to renew 
a policy does not effect a contract unless 
accepted by the insured, and mere delay in 
rejecting a renewal policy does not amount 
to an acceptance which will continue the 
policy in force. The premium to be 
charged on a policy of insurance is, of course, 
one of the essential terms of that contract, 
and until an agreement is reached with re- 
spect to it no contract exists. As to this 
essential part of the purported contract, M. 
F. Griffith, who was in charge of the fire 
underwriting branch of the plaintiff's office, 
and a witness for the plaintiff, testified: ‘As 
a matter of fact, I and Mr. Pope never did 
reach an agreement about what was a satis- 
factory premium.’ While the defendant Pope 
in his letters of June 12, and September 21, 
employed language which would tend to in- 
dicate that he had accepted the policies, 
desired to cancel them and to pay the plain- 
tiff for the risk carried, yet the jury had the 
right to construe such language in the light 
of all of the other facts and circumstances of 
the case. It is the duty of this court to 
construe the evidence most strongly in sup- 
port of a verdict which has been approved 
by the trial judge. Under our view of 
all the facts in this case, the defendants 
never assented to the terms of the pro- 
posed contracts of insurance—they never 
agreed on the premiums charged. a 
Judgment for the defendant affirmed.—As- 
sociated Mutuals Inc. v. Pope Lumber Co. 
et al. Georgia Supreme Court. February 21, 
1946. 6 CCH Fire anp Casuatty Cases 31. 
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AIRPLANE CRUSHES CHILD 


(TEXAS) 


@ Plane being pushed from hangar 
Manager’s direction 
Exclusion clause 


A three-year-old child was severely in- 
jured when the wheel of an airplane, which 
was being pushed out of a hangar at the 
municipal airport, passed over and rested 
for a time upon his body. The airplane was 
owned by Corbin, who was then the acting 
manager of the airport for the city, and was 
being pushed out of the hangar under the 
direction of Corbin and with the assistance 
of other persons then in and about the air- 
port. The child’s father filed two suits 
against the city, and when the insurance 
company denied liability, the city employed 
its own attorneys to defend the suits with 
the result that one suit was dismissed while 
in the other judgment was rendered against 
the city for $5000. The municipality there- 
after brought suit on the policy, demanding 
reimbursement. The insurance contract cov- 
ered generally the city’s operation of the 
airport and provided for specified payments 
for loss from liability imposed by law from 
damages on account of bodily injuries, in- 
cluding death resulting therefrom, suffered 


by any person not employed by the insured. 
The policy expressly excluded from cover- 
age accidents caused by reason of “the ex- 
istence, maintenance or use of any watercraft 
or aircraft owned, hired or controlled by 
(but not excluding the temporary direction 
of aircraft not owned or hired by the As- 
sured which it may be necessary to exer- 
cise in properly directing the operation of 
aircraft over and above said premises) or in 
the custody of, the Assured or his agents, 
employes or pupils. . . .” 


The insurer maintains that since the plane 
which injured the child was owned by the 
manager of the airport, the accident was not 
covered by its insurance policy. Upon the 
trial Corbin testified that his plane was being 
moved, at the time the child was injured, in 
order to get another airplane for pilot Jeter, 
whereas the trial court found that the air- 
plane was being pushed out of the hangar 
for the purpose of permitting one McNeill 
to fly the plane to test its sound equipment. 
The court had this to say: “As we construe 
the exclusion clause relied upon by appellant, 
it is not dependent upon any particular men- 
tal intention or purpose entertained by the 
director of the airport at the time of the move- 
ment of the plane in question. The plane 
was being moved under the direction of 
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the airport manager. The plane was not 
owned or hired by the city. The direction 
of the movement of the planes in and out 
of hangars or places of storage maintained 
by the municipality comes under the head of 
directing the operation of aircraft about 
the premises and consequently comes within the 
exception to the exception. We sustain the 
trial court’s action in so holding.” Judg- 
ment for the city was affirmed.—Great Ameri- 
can Indemnity Company, appellant v. City 
of Corpus Christi, appellee. Texas Court of 
Civil Appeals, San Antonio. January 16, 
1946. 11 CCH Lire Cases 542. 


John C. North, Corpus Christi, Tex., E. H. 
Crenshaw, Jr., Kingsville, Tex., for appellant. 


Hodge Thompson, Corpus Christi, Tex., for 
appellee. 


DENTIST OR SURGEON? 


(TEXAS) 


e Treatment by physician or surgeon 
requirement 


Impacted wisdom tooth removed 


Condition precedent v. evidentiary 
provision 


Is a dental surgeon a surgeon? The trial 
court thought that he could be so classified. 
But not so with the insurance company, 
which appealed from said ruling. The point 
arose when plaintiff sued to recover in- 
demnity for total disability caused by sick- 
ness resulting from an impacted wisdom 
tooth. The tooth was treated by one dentist 
and extracted by a dental surgeon. The 
policy provided for general coverage of loss 
of time caused by accident or sickness, sub- 
ject to the limitation that coverage did not 
extend to disability while the insured “is not 
continuously under the professional care and 
regular attendance at least once a week, be- 
ginning with the first treatment, of a licensed 


physician, surgeon, chiropractor or osteo- 
path,” 


But said the Court: “Appellant seems to 
presume that the so-called limitation in the 
Policy constituted a condition precedent to 
recovery. In this presumption appellant is 
mistaken. The courts of this state have held 
that such provisions in accident and health 
insurance policies are only ‘evidentiary’... . 
Where the facts of total incapacity and 
loss of time are otherwise established with- 
out dispute, reversible error should not be 


made to rest alone on the mere failure to 
establish the vital fact by the evidentiary 
instrumentalities prescribed in the contract. 


” Judgment for plaintiff was affirmed. — 
World Insurance Company, appellant v. 
Johnson, appellee. Texas Court of Civil 
Appeals, San Antonio. Filed February 20, 
1946. 11 CCH Lire Cases 561. 

Bennett & Klein, San Antonio, Tex., for ap- 
pellant. 


G. Woodson Morris, San Antonio, Tex., for 
appellee. 


DESPONDENCY NECESSITATING 
DEVIATION FROM CONFINEMENT 


(ARKANSAS) 


e “Continuous confinement within 
doors” requirement 


Tuberculosis 
Selling insurance 


A football coach and athletic director up 
to the time that he became totally disabled 
from tuberculosis, the insured chafed at his 
chains in the sanitarium. Nine months 
elapsed, and the insured’s condition had de- . 
teriorated. Alarmed, his doctor decided that 
some liberties outside the institution and 
mild activities were necessary for the con- 
dition of the insured’s mind. He explained 
to the insured, in permitting him to leave 
the sanitarium on an extended leave of ab- 
sence, that if he could have adjusted him- 
self mentally, he would have preferred that 
he remain in bed in the sanitarium, but that 
his mental anguish was preventing improve- 
ment. The insured’s policy provided for 
confining illness benefits for disability re- 
sulting from disease and which confined 
the insured continuously within doors and 
required regular visits therein by a legally qual- 
ified physician, provided the disease necessi- 
tated total disability and total loss of time. The 
insured brought suit when the insurer ceased 
making benefit payments. It was undis- 
puted that about a year prior to the date 
of trial, the insured procured a contract with 
a life insurance company to sell insurance 
and opened an office. His territory covered 
thirteen counties, and he managed to sell a 
number of policies, substantially supple- 
menting his income over the monthly pay- 
ments in the amount of $80 under the policy. 

Did the fact that the insured, though suf- 
fering from total disability, was not con- 
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tinuously confined within doors, and sold 
some insurance, prevent his recovery under 
the policy. The court thought not. Re- 
iterating its prior rulings, the court declared 
that in most jurisdictions “total disability” 
contemplated by a sickness or accident in- 
surance policy or the disability clause of a 
life policy does not mean, as its literal con- 
struction would require, a state of absolute 
helplessness, but contemplates rather such 
disability as renders the insured unable to 
perform all the substantial and material acts 
necessary to the prosecution of his business 
or occupation in a customary and usual 
manner. Judgment for the insured was 
affirmed.—Mutual Benefit Health & Acci- 
dent Association v. Murphy. Arkansas Su- 
preme Court. March 25, 1946. 11 CCH 
Lire CAsEs 639. 


Malcolm W. Gannaway, Robert M. Gannaway, 
for appellant. 


David L. Ford, for appellee. 


DID THE SOLDIER'S WIDOW 
REMARRY? 


(MINNESOTA) 
@ National Service Life Insurance Act 
Cohabitation v. common law marriage 


“Plaintiff's right to recover is dependent 
upon her legal status, not upon her morals, 
her worthiness nor her social standing. The 
Act of Congress under which the action is 
maintained contains no limitations of this 
character.” As widow of a soldier, who died 
in the line of duty, plaintiff was entitled to 
recover benefits under Section 602(d)(2) of 
the National Service Life Insurance Act, if 
she was unremarried. The crux of the case 
was plaintiff's marital status, the Govern- 
ment contending that plaintiff had entered 
into a common law marriage with one 
Gerald Stump and was thus not unremar- 
ried. It was clear that after May 15, 1942, 
plaintiff and Stump, while residing in Minne- 
sota, did live together as and hold them- 
selves out to be man and wife, but inasmuch 
as a common law marriage cannot be con- 
tracted in Minnesota, this defense was stricken. 
Thereupon the Government’s case depended 
upon the relationship of plaintiff and Stump 
while residing in Iowa, prior to May 15, 
1942. Plaintiff was a resident of Iowa and 
had cohabited with her husband for about 
six months prior to their marriage. When 


he was inducted into the military service, 
she followed him to Louisiana, where they 
were married. She lived with her husband 
for two months in Louisiana and then re- 
turned to Iowa, where she renewed her 
acquaintance with Stump. After her mar- 
riage and prior to the death of her husband, 
she cohabited with Stump, but she was not 
supported by him. After her husband died, 
plaintiff moved to an apartment where she 
had previously roomed with her husband, 
In renting the apartment she represented 
herself as Mrs. Rittgers. Stump moved in 
with her without any arrangement between 
them, and there they remained until May 15, 
1942, when apparently on a moment’s im- 
pulse, plaintiff decided to leave for her 
mother’s home in South Dakota. Stump 
told her he thought he would go to Minne- 
apolis, and she expressed a desire to go with 
him. During the time plaintiff lived in Iowa 
she never used the name Stump, never dis- 
cussed marriage with Stump, and never had 
any understanding that they would be mar- 
ried. While cohabiting with Stump, she also 
kept company with other men, Her ration 
books were issued to her in the name of 
Mrs. Rittgers; she was known in the com- 
munity only as Mrs. Rittgers; and she and 
Stump did not hold themselves out as man 
and wife to anyone. 

Said the Court: “The relationship be- 
tween plaintiff and Stump was in its incep- 
tion illicit. In such circumstances, the 
presumption is that such relationship con- 
tinued throughout the period to be meretri- 
cious. It was not sufficient that the 
Government prove cohabitation between 
plaintiff and Stump after the death of Ritt- 
gers, but it was necessary to produce a 
proof of a new contract of marriage. There 
was no direct evidence of such a contract, 
nor was it shown that the relationship had 
been changed into that of actual matrimony 
by actual consent.” Judgment for the Gov- 
ernment was reversed.—Rittgers, appellant 
v. United States of America, appellee. United 
States Circuit Court of Appeals, Eighth Cir- 
cuit. April 8, 1946. 11 CCH Lire CAsss 649. 

Samuel P. Halpern, Max Shapiro, for appel- 
lant. 

Fendall Marbury, Atty., Dept. of Justice, 
Victor E. Anderson, U. S. Atty., Linus J. Ham- 
mond, Asst. U. S. Atty., William M. Lytle, 
Atty., Dept. of Justice, John F. Sonnett, Asst. 
Atty. General, Searcy L. Johnson, Special Asst. 


to the Atty. General, D. Vance Swan, Atty., 
Dept. of Justice, for appellee. 
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DIVIDEND PAYMENTS TO DISABILITY 
BENEFIT POLICYHOLDERS DECREASED 


(OHIO) 

e Declaratory judgment action 
Separability of contract 
Discrimination 

Losses suffered for disability benefits were 
far exceeding anticipated losses. The insur- 
ance companies set about to rectify the situ- 
ation by reducing the dividend payment on 
life insurance policies which contained dis- 
ability benefits. Defendant company made 
this change in 1937 so that thereafter the 
dividends paid on a life insurance policy 
which contained disability benefits were less 
than the dividends paid on a life insurance 
policy which contained no disability benefits 
provision. In 1942, plaintiff instituted a 
class action, seeking a declaratory judgment 
for the purpose of determining the rights 
and duties of plaintiff and defendant under 
the terms of the policy, and further to have 
the court declare that it was defendant’s 
duty to pay to plaintiff and to others simi- 
larly situated for the years 1937 to 1942 the 
same dividend per $1000 face amount of life 
insurance in force as defendant paid during 
those years to individuals of plaintiff’s same 
life insurance class, who had not purchased 
disability benefits insurance. 


Immediately the court was met with the 
contention that it was without jurisdiction 
in that plaintiff sought relief which would 
require the court to exercise visitorial powers 
over a foreign corporation. The court 
thought not. “The gist of plaintiff’s action 
is to determine the rights and duties of plain- 
tiff and defendant company under the terms 
of the policy and under the provisions of 
Section 9403 of the General Code of Ohio. 
The relief sought will not interfere with the 
internal management of the defendant com- 
pany or in any manner disturb the Board of 
Directors in the exercise of a discretion 
vested in them by the laws of the State of 
New York.” The vital question facing the 
court was whether the policy issued to plain- 
tiff consisted of two separate contracts, one 
for life insurance and one for disability 
benefits, each of which should be considered 
as an entire separate contract; or whether 
the disability benefit feature of the policy 
was an integral part of one life policy, and 
the policy regarded as one entire contract. 


The question was of first impression in Ohio. 
Where the issue had been raised in other 
jurisdictions, the courts had uniformly held 
that the policy constituted one entire con- 
tract. 


Ruled the Court: “The disability benefits 
provision of the contract was issued in con- 
nection with and as a part of a policy of 
ordinary life insurance. The disability bene- 
fits provision could not be continued in force 
independently of the death benefit. Con- 
sequently, the disability benefits provision 
cannot stand alone as an independent con- 
tract.” The fact that the semi-annual pre- 
mium in the amount of $66 was broken 
down to show that $2.80 was the premium 
for double indemnity benefit and $7.95 the 
premium for disability benefit did not justify 
the conclusion that the policy was separable. 
This calculation was made under instruc- 
tions of the superintendent of insurance so 
that if the policyholder wished to terminate 
the disability benefits feature, he would be 
advised as to the amount of the premium 
which would be due on the life policy alone. 
Statutory provisions forbidding insurance 
companies to make a distinction or discrimi- 
nate between an insured of the same class 
did not avail plaintiff’s tenets, the court 


ruling that “the risk assumed by defendant 
company under the plaintiff’s policy was 
greater than it would have been if said con- 
tract had not contained a provision for dis- 


ability benefit insurance.” Plaintiff, being 
insured under a policy with a disability benefit 
provision, was not in the same class as the 
holder of a similar life policy which did not 
contain a disability benefit feature, and de- 
fendant equitably apportioned its divisible 
surplus to plaintiff and other policyholders 
in the same class. Judgment for the insurer 
was affirmed.—Chastang, etc., plaintiff, ap- 
pellant v. The Mutual Life Insurance Com- 
pany of New York, defendant, appellee. 
Ohio Court of Appeals, Franklin County. 
March 7, 1946. 11 CCH Lire Cases 531. 
Manuel Koslen, Charles J. Chastang, 33 N. 
High St., Columbus, Ohio, William S. Schwartz, 


214 E. 4th St., Cincinnati, Ohio, for plaintiff, 
appellant. 


Louis W. Dawson, 34 Nassau St., New York, 
N. Y., William Marshall Bullitt, Kentucky Home 
Life Bldg., Louisville, Ky., Arnold, Wright, 
Purpus & Harlor, 17 S. High St., Columbus, 
Ohio, for defendant, appellee. 
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HOW TO PURCHASE AN 
AUTOMOBILE 


(TEXAS) 
eLife insurance policy as collateral 
Military exclusion clause 
Estate’s liability 

A flying cadet in the army air corps, the 
decedent became an insured on a life insur- 
ance policy for the benefit of himself and 
plaintiff automobile company, from which 
he had purchased an automobile. The policy 
contained a military clause whereby the 
amount payable under the policy was limited 
to the amount of the premiums paid or the 
face value of the policy, whichever was the 
lesser, in the event the death occurred while 
the insured was engaged in the service of 
the armed forces. On December 10, 1941, 
two days after the United States declared 
war on Japan, the insured was killed in an 
airplane accident while on army observation 
duty. At the time of his death he owed a 
balance of $869.20 on the automobile install- 
ment contract. After some negotiation with 
the insurance company, the automobile com- 
pany accepted a remittance of the premium 
paid for the policy, credited it on the note 
and surrendered the policy, all without the 
consent of the insured’s legal representative. 
Thereafter the insured’s administrator took 
possession of the automobile. Subsequently, 
the automobile company was dissolved, and 
its stockholders sued the administrator, ask- 
ing that the balance of $869.20 due on the 
insured’s sales contract be fixed as a pre- 
ferred debt and lien against the automobile. 
The administrator answered that the pro- 
ceeds of the insurance policy would have 
paid the balance due the automobile com- 
pany had it not wrongfully surrendered the 
policy to the insurance company. 


The fact that the military clause was 
stamped on the back of the policy rather 
than appearing in print did not affect its 
validity, and the court held that the liability 
of the insurer under the policy was satisfied 
when it remitted the $48.20 premium to the 
automobile company, creditor of the insured. 
The cause was remanded with instructions 
that the amount due on the automobile be 
fixed as a preferred debt and lien against 
the automobile.—Hatch et al., petitioners v. 


AL 


Turner, respondent. Texas Supreme Court. 
March 13, 1946. 11 CCH Lire Cases 535, 


O. B. Fisher, Paris, Tex., for petitioners. 
Prentice Wilson, Dallas, Tex., for respondent. 


EXHIBITING THE BODY BEAUTIFUL 


(PENNSYLVANIA) 


© Total and permanent disability 
benefits 


Insured ordered to submit to physical 
examination 


Discretion of court 


“The duty to bear witness to the truth, 
by whatever mode of expression may be 
appropriate, includes necessarily the duty to 
exhibit the physical body, so far as the ascer- 
tainment of the truth requires it.” (Wig- 
more on Evidence, Vol. VIII, Sec. 220, p. 
184.) Plaintiff averred that he was totally 
and permanently disabled by angina pectoris 
contracted in 1940, The insurance company 
was equally adamant that plaintiff was not 
totally and permanently disabled. Before 
trial of the issues, defendant petitioned the 
trial court to stay proceedings until plaintiff 
submitted to a physical, examination, and 
after the rule was made absolute, plaintiff 
appealed. Plaintiff conceded that in a tres- 
pass action for personal injuries, the court 
may order a physical examination of the 
plaintiff, but he argues that in an action in 
assumpsit, the parties are limited to the 
rights and remedies specified in the insur- 
ance policies, which require only that plain- 
tiff submit due proofs of disability. 





The court looked to Wigmore, who states 
that the power of the court to order a physi- 
cal examination is not limited byrthe form 
of the action and is independent of the 
nature of the relationship between the par- 
ties. (Vol. VIII, Sec, 2220 (B) p. 204.) The 
court continued: “The exercise of the power 
of a court to require plaintiff to submit to 
a physical examination is a matter within 
the discretion of the court and only subject 
to reversal when such discretion is abused. 

. We may point out that not only is 
the occasion for the physical examination a 
matter for the sound exercise of discretion 
by the court, but the method and manner of 
examination are likewise within the court's 
discretion.” But this does not mean that 
a litigant may be compelled forcibly to sub- 
mit his body for physical examination. In 
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civil cases the action can be halted until the 
court’s order is obeyed or it can be dis- 
missed. In criminal cases the refusal to 
comply may be freely commented upon be- 
fore the jury. “It would seem that as a 
general rule a plaintiff should*not be sub- 
jected to hospitalization for the purpose of 
examination and study by defendant's physi- 
cian. On the other hand, there would be 
no unlawful invasion of plaintiff's rights if 
competent physicians, at a reasonable time 
and place, physically examined him, aided 
by such mechanical devices as stethoscope, 
electro-cardiograph, X-ray, etc. Such mat- 
ters are within the discretion of the court. 
_, . The court did not abuse its discretion 
in directing a physical examination. This 
suit was not commenced until April 26, 1945. 
The request for examination was made on 
May 8, 1945. No physical examination of 
plaintiff has been had since the institution 
of the present suit. There had been other 
litigation in this case prior to 1945, respect- 
ing payments alleged to have been then due. 
In November, 1942, in the previous litiga- 
tion, defendant’s physician made a physical 
examination of plaintiff. Suits were brought 
by plaintiff against other insurance com- 
panies, and physical examinations were made 
by their physicians. Some of those records 
were available in this action, and others 
were not. Clearly the court did not abuse 
its discretion when it refused to require the 
defendant to accept the report of the physi- 
cal examination prior to the present litiga- 
tion.” Plaintiff's appeal was dismissed.— 
Myers, appellant v. The Travelers Insur- 
ance Company. Pennsylvania Supreme Court, 
Eastern District. Filed March 25, 1946. 
11 CCH Lire Cases 591. 

Bryan A. Hermes, 744 Fidelity-Philadelphia 
Trust Bldg., Philadelphia, Pa., for plaintiff, 
appellant. 


Benjamin O. Frick, 1335 Land Title Bldg., 
Philadelphia, Pa., for defendant, appellee. 


INSURANCE COMMISSIONER 
REFUSES RENEWAL CERTIFICATE 


(KANSAS) 
@ Mandamus proceedings 


Foreign fraternal benefit society’s re- 
newal certificate refused 


Scope of commissioner’s authority 


Fidelity Life Association, a foreign fra- 
ternal benefit society, instituted an original 


proceeding in mandamus to compel the 
Commissioner of Insurance of the State of 
Kansas to issue it a certificate of authority 
to transact business in the state. Fidelity 
Life, an Illinois corporation, was first ad- 
mitted to do business in Kansas in March, 
1902, and until the time for the issuance 
of the certificate of authority to do business 
in Kansas for the insurance year beginning 
May 1, 1944, had continuously done busi- 
ness in the State of Kansas by virtue of 
certificates of authority issued to it by the 
Insurance Commissioner of the State of 
Kansas. Prior to May 1, 1944, and in ac- 
cordance with the statutory requirements, 
plaintiff filed with the Commissioner a copy 
of its annual statement showing the condi- 
tion of its business as of December 31, 
1943, and filed an application for a renewal 
of its certificate. Plaintiff further furnished 
defendant with its check in payment of the 
renewal fee and proof that it was licensed 
to do business in the State of Illinois. The 
renewal certificate was refused for said in- 
surance year and again for the insurance 
year beginning May 1, 1945. The defense 
was based on the provisions of G. S. 1935, 
40-214, which provides that it shall be un- 
lawful for any insurance company to trans- 
act business within the state without having 
obtained from the commissioner a certificate 
of authority, and since plaintiff continued to 
and did do business in the state subsequent 
to May 1, 1944, without procuring it, he had 
the right under the broad powers conferred 
upon him by the code to refuse it a certifi- 
cate of authority to do business in the state 
during the insurance year commencing May 
1, 1945, regardless of whether plaintiff would 
otherwise, by full and complete performance 
with our sections of the statute, be entitled 
to that privilege. 


What is the extent of the power possessed 
by the commissioner with respect to the 
admission of fraternal benefit societies to do 
business within the state. The court looked 
to the statute for the answer. The insurance 
code of the state is found in G. S, 1935, chap- 
ter 40, as amended. Article 1 of such chapter 
confers broad and comprehensive powers 
upon the commissioner in the matter of the 
supervision and control of insurance com- 
panies. Article 2 contains general provisions 
with respect to all types of insurance com- 
panies. One of its sections, G. S. 1935, 
40-201, excludes fraternal benefit societies 
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from the definition of insurance companies 
subject to the provisions of the article. Arti- 
cle 7, including sections 40-701 to 40-725, 
deals specifically with fraternal benefit socie- 
ties. Section 40-703 sets forth the condi- 
tions under which they may be admitted and 
requires that they shall be admitted when 
its requirements are met. Section 40-704 
provides that they shall be exempt from 
other insurance law provisions unless they 
be expressly designated therein. Section 
40-714 expressly directs that none of the 
provisions of the article shall be construed 
as vesting discretionary power in the com- 
missioner. The court found nothing in arti- 
cle 7 which permitted the commissioner to 
refuse a certificate on the ground that a 
society had theretofore transacted business 
illegally without that authority. Defendant 
argued that section 40-214 makes it unlawful 
for any insurance company, including a fra- 
ternal benefit society, to transact business 
within the state without due authorization. 
“Quite so”, agreed the court, “and G. S. 
1935, 40-254, provides a penalty for each 
and every violation. The difficulty is that 
defendant fails to show where such a viola- 
tion is a ground for refusal to issue a cer- 
tificate of authority. .. . We do not for‘a 
moment condone conduct on the part of 
plaintiff in transacting business within the 
state without first having procured a cer- 
tificate as required by the law. What we 
hold is that such action, assuming but not 
prejudging its occurrence, did not bar it 
from obtaining a certificate which would 


>>> 


permit it to legally operate. Nor do we 
share defendant’s alarm over the result of 
our decision. The code makes ample provi- 
sion for protection of the public interest. 
. Prior to the procuring of a certificate 
plaintiff might have been prosecuted for do- 
ing business without one and upon convic- 
tion been punished for each violation; it 
might have been enjoined, or subjected to 
a proceeding in the nature of quo warranto, 
Once it was admitted, its transgressions 
when they came to the notice of the com- 
missioner were subject to injunction, and 
it could be excluded from the state; for 
failure to make its annual statement or reply 
to any proper inquiry of the commissioner, 
it was subject to a severe penalty, and to 
enforce any order made or action taken by 
him against it in pursuance of law, defendant 
could, through the attorney general of the 
state, invoke the aid of any court of com- 
petent jurisdiction.” The court ordered that 
a peremptory writ of mandamus be issued 
to defendant requiring him to grant plain- 
tiff authority to do business in the state— 
Fidelity Life Association v. Hobbs, as Com- 
missioner of Insurance of the State of Kansas. 
Kansas Supreme Court. March 9, 1946, 
11 CCH Lire Cases 545. 
George M. Brewster, John L. Hunt, Lester M. 


Goodell, Margaret McGurnaghan, Topeka, Kan., 
John A, Riordan, Fulton, Ill., for plaintiff. 


Al F. Williams, Special Asst. Atty. General, 
A. B. Mitchell, Atty, General, L. P. Brooks, 
Asst. Atty. General, for defendant. 


A SKE 


Would the “Atom” Bomb Beneficiaries ? 


The Sun Life Assurance Society (of London) announced that its future life insur- 
ance policies will not pay if death is caused by atom bombs. “If only one atom 
bomb were to fall on London we would have to pay out three-quarters of a million 
sterling ($3,000,000) to policyholders.” An official of the company said that only 
new policies would be affected as existing policies cannot be altered. So far Amer- 
ican life insurance companies have made no announcement on the problem. 
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CHILD MODEL ATTACKED BY DOG 


(FLORIDA) 
@ Mother’s loss of child’s earnings 
Excessiveness of verdict 
Proof of ownership of dog 


The canine member of William Reid’s 
household was not, as suggested by the 
old proverb, his best friend. The Dalma- 
tian had attacked three and one-half year 
old Sandy Lynn Nelson, a child model. 
Plaintiff, the child’s mother, recovered a 
judgment in trial court on behalf of her 
daughter against William Reid and his 
wife, Jessie, in the sum of $2,200 and in her 
own behalf for loss of her child’s earnings 
in the sum of $8,850. Two specifications of 
error were urged on appeal, one that there 
was no evidence upon which a jury could 
predicate a verdict so excessive, and sec- 


ondly, that the evidence affirmatively showed 
that Jessie Reid was not the owner of the 
dog. Mrs. Reid referred to the Dalmatian 
as “our dog,” but such a reference was 
insufficient, in the face of the positive testi- 
mony that the dog belonged to Mr. Reid, 
to prove the ownership that the statute 
fixes as the basis of liability. Defendants 
also argued that since the decision in Erie 
R. R. Co. v. Tompkins, federal courts in di- 
versity suits should follow the state su- 
preme court which holds that it is its right 
and duty to consider the question of the 
excessiveness of the verdict and order its 
reduction in the event it is deemed ex- 
cessive. The court disagreed: “. . . The 
basis for the holding that this Court lacks 
jurisdiction to consider the excessiveness 
of the verdict is found in that part of the 
Seventh Amendment to the Federal Consti- 
tution which says: ‘and no fact tried by a 
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jury shall be otherwise re-examined in any 
court of the United States than according 
to the rules of the common law.’ ... The 
only modes known to the common law 
whereby such matters were reexaminable 
were by the grant of a new trial by the 
trial judge, or by the award of a venire 
facias de novo by an appellate court for 
some error of law. The decision in Erie 
R. R. Co. v. Tompkins could not have the 
effect of requiring this Court to follow the 
state court in disregard of the Seventh 
Amendment.” Judgment against defendant 
wife was reversed, and judgment against 
defendant husband was affirmed.—Reid et al., 
appellants v. Nelson, etc., et al., appellees. 
United States Circuit Court of Appeals, Fifth 
Circuit. April 10, 1946. 13 NEGLIGENCE 
Cases 417, 


James A. Dixon, H. Reid DeJarnette, Miami, 
Fla., for appellants. 


Harold B. Wahl, Jacksonville, Fla., for ap- 
pellees. 


COMPETENCY OF EX-CONVICT 
AS JUROR 


(ILLINOIS) 
@ Prior larceny conviction 
Not restored to legal rights 
Discovered after verdict returned 


Two days after the jury returned a ver- 
dict for an injured pedestrian against the 
municipality, counsel for the defendant 
made a lurid discovery. One of the jurors 
had been convicted of grand larceny and 
had not been restored to his legal rights. 
Defendant now argues that the trial court 
erred in not granting a new trial because 
under Section 7, Division II, of the Crimi- 
nal Code of Illinois, a convicted person is 
thereby rendered incapable of serving as a 
juror. No questions were propounded to 
this juror on the voir dire, and there was no 
contention that this juror made false answers 
to interrogatories. However, defendant con- 
tends that by virtue of the common law 
rule, this juror was subject to challenge 
by proper delictum on account of criminality, 
and that whether attempt was made on 
the voir dire to learn of such conviction is 
immaterial, but that such fact afterwards 
discovered demands reversal. The court 
thought not. “We believe, under the law 
of Illinois, if a party fails to make an in- 


quiry on the voir dire, he may not success- 
fully request a reversal because of later 
acquired knowledge. . . . To hold other- 
wise would be an inducement to litigants 
to refrain from determining qualifications 
of jurors until a party might first find how 
a jury had decided the issues.” Judgment 
against the city was affirmed.—Richcreek, 
plaintiff, appellee v. City of Rock Island, 
defendant, appellant. [Illinois Appellate 
Court, Second District. March 8, 1946, 
13 CCH NEGLIcENcE Cases 383. 

Charles C. Spencer, Richard M. Spencer, 155 N. 


Clark St., Chicago, Ill., Carl H. Wilson, Moline, 
Ill., for plaintiff, appellee. 


Leo J. Herbert, Rock Island, Ill., Ear] L. Scott, 
for defendant, appellant. 


ELECTRIC FAN INJURES NIGHT 
CLUB PATRON 
(LOUISIANA) 
e Hair blown in face 
Brushing hair out of eyes, fingers 
caught in fan 
Proprietor’s duty 


Sir Galahad rued the day of his gallant- 
ness. His wife excused herself from the 
table in defendant’s night club, and upon 
her return, plaintiff, alas, arose from his 
seat to greet her. The wind from a large 
electric fan mounted on a stand behind his 
seat blew his hair into his face. Instinc- 
tively, he raised his right hand to push 
back his hair, and when he did so, his right 
thumb and index finger were severely ,cut 
by the revolving blades of the electric fan, 
ultimately resulting in the amputation of 
his index finger. Alleging that his accident 
was caused as a consequence of defendant’s 
negligence in failing to provide a proper 
guard around the revolving blades of the 
fan, in failing to warn plaintiff of the pres- 
ence of the fan, and in failing to maintain 
sufficient lighting in the night club so that 
plaintiff could see the danger to which he 
was subjected, plaintiff sought $5,500 in 
damages from the night club proprietor. 
The fan stood five and one-half feet from 
the floor, was thirty-six inches in diameter, 
and was provided with the usual wire 
guards found on such devices. In other 
words, it was of standard make and design. 
The sole question presented for decision was 
whether the trial judge erred in concluding 
that defendant was free from negligence, 
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plaintiff arguing that the mere occurrence 
of the accident raised a presumption of 
negligence on the part of defendant. 


The court thought not: “We are unable 
to discern the applicability of the doctrine 
here. Res ipsa loquitur pertains only to 
cases where the nature of the accident is 
such that it would not ordinarily happen 
in the absence of fault. It has pertinence 
in matters where the instrumentality caus- 
ing the damage explodes or otherwise fails 
to function properly, and, in other instances, 
where, because of the peculiar facts. involved 
and the relationship of the parties, the 
defendant and not the plaintiff is in better 
position to produce explanatory evidence in 
order to absolve himself from an inference 
of fault. Neither one of these circumstances 
appear here—for the accident admittedly 
did not occur as a result of a mechanical 
or electrical failure of the fan, and it is 
certain that plaintiff, whose finger came in 
contact with the fan, is in far better position 
to explain the accident than the defendant, 
who was not present and did not know 
anything about the occurrence until after 
it happened.” Hence it was necessary that 
plaintiff prove that defendant failed in his 
legal obligation to his patrons, The claim 
that the night club was dimly lighted was 
without substance for the reason that plain- 
tiff entered the premises knowing the situ- 
ation. It seemed to the court that plaintiff 
must have been cognizant of the breeze 
emitted by the fan behind him. The court 
found even less merit in plaintiff’s claim 
that defendant was negligent in failing to 
warn him of the presence of the fan in 
close proximity to his chair. “. .. That he 
was bound to observe them if he had exer- 
cised his senses in the slightest degree. In 
truth, it would be rather fatuous to hold 
that defendant should have been required 
to direct plaintiff’s attention to the obvi- 
ous.” The same could be said regarding 
the claim that the fan was not properly 
guarded. The fan had the ordinary wire 
guards protecting the blades, and the court 
was unwilling to concur in plaintiff’s postu- 
lation that it was defendant’s duty to pro- 
vide guards of such character as to make 
it impossible for any patron to injure him- 
self either intentionally or negligently. “We 
find it difficult to perceive that defendant 
had any legal duty to take such extraordi- 
Nary precautions, as he was not required 


to foresee or anticipate that anyone would 
unnecessarily expose his person to the re- 
volving blades.” Judgment for the defend- 
ant was affirmed.—Pittman, plaintiff, appellant, 
v. Gulotta, d.b.a. Gasper’s Bar, defendant, 
appellee. Louisiana Court of Appeal, Parish 
of Orleans. March 25, 1946. 13 CCH 
NEGLIGENCE CasEs 318. 

Montgomery, Fenner & Brown, Thomas Barr II, 
for plaintiff, appellant. 

William H. Talbot, for defendant, appellee. 


FARE REGISTER CORD STRIKES 
TROLLEY PASSENGER’S EYE 


(PENNSYLVANIA) 
e@ Nut found on end of cord 
Condition of cords in other cars 
Admissibility of evidence 

The car stopped with a jerk, the doors 
were thrown open, and the fare register 
cord struck plaintiff, who was in the act 
of depositing his fare in the coin box be- 
fore alighting, in the right eye. Plaintiff 
continued on the street car, a short distance, 
to the end of the line and there examined 
the cord, finding a steel nut on the bottom 
thereof. There were several knots tied in 
the free end of the rope, and the’steel nut 
was at the bottom. Claiming that the retina 
of his right eye was detached and its sight 
destroyed, plaintiff sued the street railway 
company, the second trial resulting in a 
verdict for defendant. Error was assigned 
on the admission of testimony in behalf of 
defendant showing a condition of the fare 
rope at a period of time five days prior to 
the accident. This evidence, which was not 
followed by any proof that the condition 
the rope was in five days before the acci- 
dent continued until the date of the acci- 
dent, was inadmissible. Evidence on behalf 
of defendant of the usual and customary 
condition of other street cars of the de- 
fendant was likewise inadmissible. The fact 
that other fare cords on the street cars of 
the defendant company did not have a nut 
on the end of them did not tend to dis- 
prove the plaintiff's allegation that the cord 
in question did have a nut on its end. The 
evidence, therefore, was irrevelant. 


Error was also assigned upon the refusal 
of the court to admit the testimony of 
plaintiff’s counsel in a suit against the Pitts- 
burgh Railway Company for injuries sus- 
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tained by plaintiff's eye while a passenger 
on that company’s street car in October, 
1928. Plaintiff made an offer that the wit- 
ness would testify that the injuries then 
complained of were all on the left side of 
the face and not on the right side. On the 
other hand, Dr. Kuntz had testified that 
he had attended plaintiff in 1928 and that 
plaintiff told him at the time that he had 
been struck in the right eye, while riding 
on a street car, by the limb of a tree which 
was extending from a landscape wagon. 
The question of whether the left eye or 
the right eye had been injured in 1928 was 
a fact in issue, and when the man who had 
been plaintiff's counsel in the action based 
on the 1928 injury offered to testify after 
refreshing his recollection by consulting his 
files, his primary knowledge of the inquiry 
being based on seeing plaintiff at that time, 
the evidence should have been admitted. 
The lower court was held to have erred 
in stating that this testimony was purely 
hearsay and not rebuttal. The court fur- 
ther erred in rejecting an offer of a portion 
of the testimony which had been given at 
a previous trial of the same case by a 
witness for the defendant, the witness hav- 
ing died since the former trial. The notes 
of the testimony at the former trial of the 
deceased witness, if properly proved, were 
admissible. Judgment of the lower court 
was reversed with a venire.—Nestor, appel- 
lant v. George et al., appellees. Pennsyl- 
vania Supreme Court, Western District. 
April 12, 1946. 13 CCH Necticence CAsEs 
420. 

Clyde P. Bailey, Bailey & Critchfield, 921 Jones 
Law Bldg., Pittsburgh, Pa., for appellant. 


Leo A. Nunnink, 2003 Law & Finance Bldg., for 
appellees. 


LUGGAGE FALLS FROM BUS RACK 


(CALIFORNIA) 
e Passenger injured 
Res ipsa loquitur 


When a fur coat fell from the rack above 
Miss Prunty’s seat in defendant’s bus, she 
didn’t mind. But when a suitcase, weigh- 
ing, five pounds, landed on her head, she 
objected. Miss Prunty was a school teacher 
in the Tulare high school, and was headed 
to a meeting at Bakersfield. At Delano a 
Miss Grimes entered the bus and placed 
the five pound suit case in question on the 


rack above plaintiff's seat. According to 
Miss Grimes, the bag was placed in a level 
position, and not projecting over the edge 
of the rack. The bus driver testified that 
before leaving Delano he “glanced over and 
looked over” the baggage generally and did 
that every time he stopped. As far as he 
could see “it was all right.” About twenty- 
five miles south of Delano the suitcase fell 
from the rack, striking plaintiff on the right 
front temple. According to plaintiff it fell 
at a time when the bus, traveling about 
forty-five miles per hour, had passed a 
truck which they had overtaken and was 
suddenly returning to its own lane of traffic. 
Plaintiff immediately complained of a head- 
ache, a severe neck pain, and nausea. The 
following day, May 2, 1943, she was ordered 
to bed, where she remained until the end 
July. Thereafter she was taken to a sani- 
tarium where she remained until September 
11, 1943, after which she came home and 
remained there until January 24, 1944, Her 
doctor’s report diagnosed her condition as 
concussion, probable traumatic arthritis of 
the cervical area, inflammation of the nerve, 
radical, leading to the spinal column into 
cervical area. Within a few days after the 
accident, plaintiff experienced a disturbance 
of blurring of vision at intervals. The State 
Compensation Insurance Commission’s doc- 
tors examined plaintiff. They testified that 
her field of vision was only five degrees 
instead of the normal ninety degrees and 
that it was a permanent unstable con- 
dition due to shock resulting from injury. 


At plaintiff’s request, the court gave an 
instructoin on the res ipsa loquitur rule, 
which defendant argues was inapplicable. 
The question was a close one. The court 
had this to say: “ ... The jury may have 
been justified in believing that it was the 
negligent operation or movement of the bus, 
which bus was admittedly under the ex- 
clusive control of defendant, that caused 
the accident and injury by “rather suddenly 
coming back into its own lane” and thereby 
causing the baggage to fall upon plaintiff. 
.. . Since it is not necessary to show that 
the movement was unusual before the rule 
can be applied, we must conclude that the 
giving of the instruction . . . was not preju- 
dically erroneous.” Judgment for plaintiff 
was affirmed.—Prunty, respondent v. Allred 
et al., appellants. California District Court 
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of Appeal, Fourth District. February 14, 
1946. 13 CCH NEcLIcENcE Cases 371. 
Borton, Petrini, Conron & Borton, Cooley & 
Supple, Paul Dana, for appellants. 


Rae B. Carter, John D. Chinello, Dorsey & 
Campbell, for respondent. 


MILK BOTTLE TRIPS TENANT 


(DISTRICT OF COLUMBIA) 
e Unlighted, uncovered stairway 
Control of stairways and halls re- 
served by lessor 
Reasonable care 





A milk bottle standing on an uncovered 
and unlighted outside stairway occasioned 
the lessee’s downfall. There were 22 apart- 
ments in the building, and the lessors con- 
trolled the halls, stairs and entrances. The 
stairway was the only approach to a rear 
basement entrance which the tenants often 
used. There was an electric light fixture 
over the stairway. Current could be turned 
on only by a switch in the basement. The 
stairway was often unlighted, as it was on 
the night of the accident. The fixture had 
been hanging by a wire for a month, and 
the bulb was missing at the time of the acci- 
dent. The janitor had been notified of this 
condition. According to the lessee the 
janitor sometimes turned on this light, al- 
though he denied that he ever did so. It 
was undisputed that tenants often did so. 
The jury was instructed that the lessors 
owed the lessee a duty of reasonable care 
to keep the stairway safe, and on appeal 
from the judgment for the lessee, the argu- 
ment centered on whether the lessors owed 
this duty with regard to lighting. 


“The accident occurred in Maryland. There, 
as in the District of Columbia, if a landlord 
leases separate portions of the same build- 
ing to different tenants and reserves under 
his control the halls, stairways and other 
portions of the building used in common 
by all of the tenants as means of access to 
their respective rooms or apartments, he 
is under an obligation to use reasonable 
diligence to keep the portions, so retained 
under his control, of the building in a safe 
¢ondition. Other courts held in other times 
that there is no such obligati8n in regard 
to lighting, and some decisions to this ef- 
fect have been followed in modern times. 
But we do not find that this exception to 
the lessor’s general duty of care has ever 


been adopted by the courts of Maryland or 
of the District of Columbia. We think the 
general duty of care applies. The exception 
may have been relatively appropriate when 
apartment buildings, office buildings, and 
lighting facilities were relatively primitive. 
But under modern conditions the reasons 
which underlie the lessor’s duty in regard 
to other hazards, including the occasional 
presence of ice, apply with equal force to 
the daily hazard of darkness. In respect to 
lighting as in other respects there is no 
question of requiring more than reasonable 
or ordinary care, which means reasonably 
safe conduct, but there is no sufficient rea- 
son for requiring less.” Judgment for the 
lessee was affirmed.—Kay et al., appellants 
v. Cain, appellee. United States Court of 
Appeals, District of Columbia, March 11, 
1946. 13 CCH NEeEcLIcENce Cases 245. 


MINOR ATTRACTED TO AND 
BURNED BY STREET TORCH 


(MONTANA) 
e Attractive nuisance 
Municipality’s liability 
W. P. A. project 





“Always and everywhere since the begin- 
ning of civilization with man’s discovery of 
the means of producing fire, it has been 
regarded as a dangerous as well as a bene- 
ficient agency, to be handled with care... . 
One kindling a fire at a’ place where chil- 
dren are likely to be, must exercise care to 
protect them from injury.” While playing 
on a public street in the City of Butte, 
at the rear of her home, the plaintiff, a child 
of five years and nine months, was severely 
burned and permanently injured when her 
dress caught fire from the flames of an open 
torch or flare which the defendant City 
permitted to remain burning, unguarded 
and unattended, during the daylight hours 
in the afternoon in a residential district 
known by the defendant to be used and 
frequented by young children. Defendant 
denied liability on the grounds: 1) that the 
plaintiff was contributorily negligent, 2) 
that the city was acting in a governmental 
capacity in supervising the street improve- 
ment work which was being done by the 
W. P. A. Plaintiff had judgment in the trial 
court. 
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“As a so-called ‘affirmative defense’, de- 
fendant pleaded that all work done upon 
Division street ‘including the placing of 
loose gravel upon said street and the plac- 
ing of torches thereon . .. was done by said 
Works Projects Administration . .. through 
its agents, servants, and employees... . 
However, the defendant supplied the mate- 
rial, plans and supervision for the W. P. A. 
project on its streets, and, in the eyes of 
the law, the workmen there employed were 
performing the work for the city. . . . It is 
immaterial that the workmen engaged in 
improving a public thoroughfare in the city 
were working under W. P. A.’ 


“When an instrumentality has a recogniz- 
able potentiality for harm to human beings, 
he who controls that instrumentality must 
resort to every reasonable measure to elim- 
inate or reduce that potentiality or respond 
in damages to anyone injured by it, if the 
injured person is without fault. A lighted 
flare with an open flame permitted to be 
and to burn in the daytime on a public 
street in a densely populated residential 
part of a city where children of tender years 
are known to habitually gather to play has 
a potentiality for harm to human beings 
and particularly to children. Not only does 
human experience establish this fact but 
the regularly employed watchman on the 
project, defendant’s witness Arthur E. 
Johnson, testified that he knew the flares 
‘were dangerous to work around or play 
around’ while Dr. Joesting testified that 
‘fire is definitely attractive to all children.’ 
The city maintains and controls its streets 
and the evidence clearly established that 
the city controlled the burning flare. The 
accident occurred on a warm, bright, sunny, 
Sunday afternoon in June, hours before 
sunset when it should have been anticipated 
that children would be at play on Division 
street. The defendant could have elim- 
inated the danger to plaintiff by extinguish- 
ing the flare during the daylight hours of 
the day of the accident. Witnesses for de- 
fendant testified that the common practice 
in and around Butte was to set the flares ‘up 
just before dark in the evening, and to ex- 
tinguish the flares in the morning.’ This 
common practice the city neglected to fol- 
low. It neglected to extinguish, on June 18, 
1939, the flares on Division street which it 
had lighted the previous evening.” Since 
the child was under the age of seven years 


the city’s defense of contributory negli- 
gence was not available to it. Judgment for 
the plaintiff was affirmed.—Gilligan, Etc. y, 
The City of Butte, appellant. Montana Su- 
preme Court. March 5, 1946. 13 CCH 
NEGLIGENCE Cases 260. 

P. E, Geagan, Butte, Mont., for defendant, ap- 
pellant. 


W. H. Maloney, Philip O’Donnell, Butte, Mont., 
for plaintiff, respondent. 


“OF MICE AND MEN” 


(MARYLAND) 
© Dead mouse in bottled beverage 
Prolonged nausea resulting 
Pre-existing stomach trouble 


Plaintiff had consumed half the bottled 
beverage, which he had purchased in a res- 
taurant, when he rushed out of the res- 
taurant with the bottle still in his hand. 
Outside he vomited and sent a small boy 
for the proprietor, who came out and was 
informed by plaintiff that there was some- 
thing wrong with the sandwich he had pur- 
chased or the bottled beverage he had pro- 
cured from the service box. The proprietor 
held the bottle to the light, and both men 
saw that it contained a dead mouse. The 
proprietor took plaintiff to a doctor, who 
gave him a hypodermic to quiet him and 
then took him home. Plaintiff testified that 
he vomited and retched all that night, and 
that an incision in his abdomen came open, 
which his daughter taped. He remained in 
bed four or five days, during which time he 
was nauseated and unable to eat. It was 
nine weeks before he could do any work. 
Long prior to the mouse incident on Sep- 
tember 12, 1943, plaintiff had suffered from 
stomach trouble and had been treated for 
gastric disturbances, vomiting, and nausea. 
On January 27, 1943, plaintiff was admitted 
to Johns Hopkins Hospital, where he was 
operated upon for a chronic duodenal ulcer. 
He left the hospital on February 25, 1943, 
but returned on June 16, June 22, July 1 and 
September 1, 1943, still complaining of pain, 
retching, vomiting, constipation and inabil- 
ity to retain his food. The hospital records 
indicated that on September 1, the patient 
had gained twenty pounds and was able to 
tolerate almost any kind of diet. His wound 
was described as “o. k.”, and it was stated 
that there was no reason why the patient 
should not do light work. Dr. P. Byrd 
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Hopkins, a practicing physician of twenty- 
five years and a graduate of the Johns Hop- 
kins Medical School, testified that the drink- 
ing of the bottled beverage containing the 
mouse was not physically injurious, but that 
plaintiff was mentally disgusted by what 
he saw, and that caused the vomiting. 
Plaintiff was a painter by trade, but had 
no regular employment prior to the mouse 
incident. At the time of the incident he was 
working for himself, putting up a house on 
his own property. There was no evidence 
whatever as to the value of his labor or that 
he lost any work as the result of the incident. 


Although defendant bottling company 
contended that the evidence did not estab- 
lish a causal connection between the drink- 
ing of the bottled beverage and the vomiting 
that ensued, the court thought such an argu- 
ment untenable. Twelve days prior to the 
incident plaintiff could tolerate almost any 
kind of diet, and he became ill immediately 
after drinking the beverage. The fact that 
his condition made him peculiarly suscept- 
ible to nausea and injury from vomiting did 
not excuse defendant from the consequences 
of its wrong. There was legally sufficient 
evidence to take the case to the jury, and 
the extent of the damage attributable to the 
wrongful act was typically a question for 
the jury to determine. Judgment for plain- 
tif was affirmed.—Coca Cola _ Bottling 
Works, Inc. v. Catron. Maryland Court of 
Appeals. March 15, 1946. 13 CCH Nectt- 
GENCE CASEs 399, 

G. C. A. Anderson, Baltimore, Md., Robert H. 


Archer, Jr., William S. James, Bel Air, Md., for 
appellant. 


Ernest Volkart, D. Paul McNabb, Bel Air, Md., 
for appellee. 


PERMANENT WAVING SOLUTION 
BURNS PATRON 


(TENNESSEE) 
e Acid dripping on temples and face 
Exfoliative dermatitis 


Pre-existing disease v. 
negligence 


operator’s 


Mr. Cooke of Cooke’s Beauty Shoppe was 


in a bad humor. Several months ago he 
had given plaintiff a permanent wave, and 
she had returned to inform him that the 
work had been unsatisfactory. He agreed 


to give her another wave without charge, 
but when plaintiff told Mr. Cooke, after 
experiencing a burning sensation as liquid 
began to trickle down her temples and face 
on to her neck, that she was “burning up”, 
he retorted that she was “supposed to get 
hot” and left her under the drying machine. 
The dripping of the liquid or acid was 
caused, according to plaintiff, by Mr. 
Cooke’s failure to expunge a_ sufficient 
amount of the liquid from the cotton used 
in applying it. Cooke and his witnesses all 
agreed that the liquid should be removed 
from the sponge sufficiently to prevent such 
an occurrence and insist that the sponge was 
properly handled on this occasion. Before 
plaintiff’s wave was completed, she went to 
the rest room where she noticed red streaks 
on her face and temples. Unfortunately, 
she was allergic to this particular substance 
and as a result became afflicted with an 
exfoliative or spreading type of dermatitis. 
Said the Court: “There is abundant evi- 
dence that the material was negligently 
allowed to spill over plaintiff’s temple and 
face.” Plaintiff testified that she twice com- 
plained and that her face appeared red and 
irritated. The jury may have thought her 
complaints and the condition of her face 
were sufficient to put a reasonably prudent 
person upon notice that the treatment was 
causing injury. Defendant argued that 
plaintiff was afflicted with dermatitis before 
she went to his shop and that it was a matter 
of speculation whether her condition after 
the day in question resulted from a spread- 
ing of the disease or from the spilling of 
the liquid before her face. Although plain- 
tiff did have a dermatitis involving her 
fingers and toes for some years prior to the 
occasion in question, her physician testified 
that the type she had never spread beyond 
the hands and feet and was an entirely dif- 
ferent type of dermatitis from that which he 
found plaintiff suffering with when she came 
to him after her experience in the beauty 
shop. Judgment for plaintiff was affirmed. 
—Burchfield v. Cooke’s Beauty Shoppe 
et al. Tennesee Court of Appeals, Eastern 
Section, Carter County. March 16, 1946. 
13 CCH NegcLicENce CAses 316. 


J. Frank Seiler, Chase & Neel, Elizabethton and 
Johnson City, Tenn., for defendant in error. 


D. M. Guinn, Johnson City, Tenn., E. M. John- 
son, Elizabethton, Tenn., for plaintiffs in error. 
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“POLE STEPPING” CLUB 
GUEST INJURED 


(MASSACHUSETTS) 


© Telegraph pole serving as means of 
ingress and egress 


Unsafe, slippery condition 
Club’s liability 

Defendant club was formed to promote 
the social and recreational interests of the 
members of the club and community. The 
members did not pay dues. The rear of the 
building rested over a pond, and in front of 
the building was a low wooden platform. 
At the front of the platform was a railing 
with an opening opposite a door used as an 
entrance. On the left side of the platform 
there was no railing. Along the platform 
on the north side upon the ground, which 
sloped slightly toward the pond, lay a tele- 
graph pole. Plaintiff, a guest of a club 
member, following others, stepped upon the 
pole and entered the building by way of the 
platform on the north side. It was nine 
thirty in the evening, and a light at the 
apex of the building threw some light on 
the platform, poles, and the ground. Ar- 
rived the departure hour, midnight, and the 
outside light had been extinguished. Plain- 
tiff followed one Smithwick off the north 
side of the platform. After Smithwick had 
stepped down, plaintiff stepped onto the 
pole. His right foot slipped backward be- 
tween the pole and the platform, and he was 
thrown forward and injured. Plaintiff had 
no knowledge that there was a telegraph 
pole instead of a step until after he fell. 

Said the Court: “There was evidence of 
negligence on the part of the defendant. 


The absence of a railing, the frequent use 
of the north side of the platform as a means 
of ingress and egress, and the fact that it 
appeared to be an entrance would have per- 
mitted a finding of an invitation to the plain- 
tiff to depart from that side. When the 
plaintiff left after midnight and after the 
outside light had been extinguished, it could 
have been found to be dark on the north 
side of the platform. It could not have been 
ruled as a matter of law that at that time 
the presence of a telegraph pole instead of 
a conventional type of step was reasonably 
obvious to a person of ordinary intelligence. 
Such a ruling would not have been required 
by the fact that the plaintiff had success- 
fully entered by the same route earlier in 
the evening when the light was on. It could 
not have been said that stepping once upon 
the pole when the plaintiff arrived necessi- 
tated a finding that he should have been 
apprised of the dangerous condition. 

The plaintiff's case does not rest upon the 
fact that there was a step down resulting 
from the difference in level between the 
platform and the ground. His complaint 
arises out of the unsafe character of the 
pole itself, which had a rounded and not a 
flat surface, and could have been found to 
be slippery. On these facts the jury could 
have concluded that the premises had not 
been made reasonably safe for the plaintiff's 
use. Exceptions to the direction of a ver- 
dict for defendant were sustained, and 
judgment was entered for plaintiff.—Staples 
v. Pond Club, Inc. Massachusetts Supreme 
Judicial Court. Essex. March 1, 1946. 13 
CCH NEGLIGENCE CASEs 327. 


W. E. Carey, for plaintiff. 
J. A. Laurano, G. L. McCarthy, for defendant. 


— 


New York Sprinkler Law Upheld 


The New York State Law dealing with safety standards for rooming houses was 


recently upheld by the United States Supreme Court. 


Where a rooming house 


that met all the requirements of the law when it was constructed in 1940 was 
declared deficient under a subsequently enacted law calling for the installation of 
automatic sprinkler systems for such hostelries, a protest that compliance with 
this statute would entail a layout of $7500 on a building whose market value was 
only $25,000 was denied on the theory that the law was a proper exercise of the 


State’s police power. 


The owner of the building was declared not to have been 


denied equal protection of the laws on the theory that it was not shown that other 
buildings of the same kind erected at the same time were treated differently.— 
Queenside Hills Realty Co., Inc. v. Saxl, U. S. Supreme Court, April 23, 1946. 
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